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JOINT APPENDIX 
[ Filed October 8, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Sworn in on September 4, 1962 


The United States of America : Criminal No. 834-"62 
v. : Grand Jury No. 927-62 


David R. Jones 

Willie L. Short, Jr. 3 Violation: 22 D.C.C. 2901 
Andrew L. Johnson (Robbery) 
Arthur L. Jones a 


The Grand Jury charges: 


On or about July 28, 1962, within the District of Columbia, 
David R. Jones, Willie L. Short, Jr., Andrew L. Johnson and Arthur L. 
Jones, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took 
from the person and from the immediate actual possession of Louis 
Chechyk, property of Louis Chechyk, of the value of about $772.00, 


t 
consistifg of $772.00 in money. 


/s/ David C. Acheson 


Attorney of the United States in 
and for the District of Columbia 


Se 


[ Filed October 12, 1962] 


t 
UNITED STATES 
v. 


#1 - DAVID R. JONES 
Defendant 


PLEA OF DEFENDANT 
On this 12th day of October, 1962, the defendant David R. Jones, 


appearing in proper person and by his attorney (states he will retain 
counsel), being arraigned in open Court upon the indictment, the sub- 
stance of the charge being stated to him, pleads not guilty thereto. 


The defendant is committed to the District of Columbia Jail. 
The defendant is surrendered by M. N. Robinson, Surety. 
Surety is exonerated. 

By direction of 

MATTHEW F. McGUIRE 


Presiding Judge 
Criminal Court # Assignment 


[Filed February 25, 1963] 


JUDGMENT AND COMMITMENT 
David R. Jones 


On this 15th day of February, 1963, came the attorney for the gov- 
ernment and the defendant appeared in person and by counsel, John D. 
Whiteman, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Robbery as 
charged and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) years to Nine (9) years. 
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IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the de- 
fendant. i 


/s/ Henry A. Schweinhaut 
United States District Judge 


a 


nt 


No. 17,691 


oo 


[Filed October 12, 1962] 
UNITED STATES 
v. 
#2 - WILLIE L. SHORT, JR, 
Defendant 


Criminal No. 834-62 
Charge: Robbery 


PLEA OF DEFENDANT 


. 

On this 12th day of October, 1962, the defendant Willie L. Short, 
Jr., appearing in proper person and by his attorney Paul Kramer, 
Esquite, being arraigned in open Court upon the indictment, the sub- 
stance of the charge being stated to him, pleads not guilty thereto. 

Bond is set at $2,500.00. 

The defendant is remanded to the District of Columbia Jail. 


By direction of 


MATTHEW F. McGUIRE 
Presiding Judge — 
Criminal Court # | Assignment 


——— 


[Filed December 11, 1962] 


, On this 11th day of December 1962, came again the parties afore- 


said; in the manner as aforesaid, the hearing on defendant no. 2 motion 


to suppress evidence which was respited yesterday is resumed; 
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whereupon after argument by counsel, the motion to suppress the 
evidence is by the Court denied and the Court reserves its ruling on 
the suppression of testimony of the defendant before the Grand Jury; 
thereupon, the motion of defendant no. 2 to dismiss the indictment, 
coming on to be ‘heard, after argument by counsel is by the Court 
denied. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 


HENRY SCHWEINHAUT 
Presiding Judge 
Criminal Court #5 


HEARING TRIAL 
GOVT. #1 GOVT. EX. NO. 3 
Evid. 


9-15-62 
1:10 P. M. 


OFFICE OF THE SHERIFF 
WAKE COUNTY, Raleigh, N.C. 


STATEMENT OF WILLIE LEE SHORT, JR. 


N/M/DOB 9-26-40 in reference to the Hold-up 
Robbery of the Rhode Island Liquor store located 
914 Rhode Island Ave., N.E., on 7-28-62. 


I now inform you that you do not have to give me this statement if you 
do not wish to, and I further warn you that if you do give me a statement 
it may later be used in court to prosecute you. Now that I have advised 
you, I now ask you if you wish to give me a statement based on the above 
conditions ? 

Answer "yes" 

On Friday night 7-27-62 David Ray Jones, Andrew Leon Johnson, 
Arthur Lee Jones and myself were down at Arthur's house at 3101 13th 
St., N. W. We were all talking about getting Andrew's car out of the 
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shop. Andrew had a 1958 Ford at the time and it was in the shop. 
Andrew{said he knew where there was a Liquor store we could rob, but he 
did not know how much money was in the store. Andrew ‘suggested we 
rob the store the next day which was a Saturday. Arthur was supposed 
to pick us all up the next day in his car. Arthur has a 1955 Blue and 
White Buick. The next day which was a Saturday Arthur picked me up 

at my house and at the time Leon was in the car with him. We then went 
to David's house on Decatur St., N.W.; I do not know the address. When 
we left David's house, Arthur was driving. We went to the store in the 


900 Block R.I., Ave., N. E., and as we passed it heading towards Maryland, 


we notifed there was only two people in the store. We made a "U" turn 


and came back pass the store and turned up the little side street near 

the store and parked. Arthur said he would wait in the car while we 
three went into the store. We (David Ray Jones, Andrew Leon Johnson 
and myself) walked pass the store. There were two people in the store 
at the time; one Negro and one White man. We started to go in then, 

but then Leon said if we could find some way to get the delivery boy out 
of the store then there would be only one person there. I told them I 
knew a place we could send the delivery boy, and I told them over to 

1814 living St., N.E., where my wife used to live. We agreed and 

David went into a little barber shop and made the call for some beer 

and whisky to be delivered over to 1814 Irving St., N.E. We waited 

until the delivery boy went out with the order and all three of us then 
went in. All of us had guns at the time. I had the sawed off shotgun. 

I never pulled the shotgun out of my belt. David and Andrew told the man 
in the store it was a Hold-Up. I told the man to put the money in a bag 
and he (the owner) went into the cash register and got the money and put it 
in a bag and handed it to me. David and Andrew told the man to get in 
the back of the store. The man went in the phone booth in the back of the 


cash register. We ran out of the store and back to the car. We left 
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with Arthur driving and went to my house at 702 Quincy St., N.W., and 
divided up the money. I poured the money out of the bag on the bed and 
we divided it equally. Each one of us got about thirty some dollars. 
There was some change in the bag. Arthur, David and Leon then left 
and I stayed at my house. I gave the shotgun back to Leon and I kept 
the pistol that Leon had. Arthur had hurt his feet sometime before 
this and was off from work at the Paper Co., near the T St. bridge 

in N.E. 

I have had this statement read to me by D/Sgt. Tilmon B. 
O'Bryant and sign same because it is the truth. No one has mistreated 
me or tried to force me to give this statement and I do so solely 
because it is the truth. 


Completed 1:40 P.M. 


9-15-62 /s/ WILLIE LEE SHORT 


Witnesses: Marjorie Short 
Jim McCloud 
L. W. Kelly, D.S. 
Tilmon B. O'Bryant 


—————————————— 
GOVERNMENT'S EXHIBIT NO. 2 
IN THE RECORDER'S COURT 


OF ZEBULON AND LITTLE RIVER TOWNSHIP 


BEFORE THE JUDGE OF THE RECORDER'S COURT OF ZEBULON 
AND LITTLE RIVER TOWNSHIP 
STATE OF NORTH CAROLINA, WAKE COUNTY 


STATE 
vs. 


Willie Junior Short 
C.M. 
Zebulon, North Carolina 


L. A. Baker being duly sworn, on information and belief and 


says that at and in said County of Wake on or about the 25 day of 
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February, 1961, William Junior Short did unlawfully, willfully and 
was disorderly and engage in an affray, and did assault Jerry Charles 
Holder with his fist and did assault Jerry Charles Holder with a 


deadly weapon to-wit: a knife, against the form of the statute in such 


cases made and provided and against the peace and dignity of the 


State. 
Subscribed and sworn to before me this 6 day of March, 1961. 
/s/ W.B.Hopkins /s/ L. A. BAKER 
Clerk of the Recorder's Court 
STATE OF NORTH CAROLINA, WAKE COUNTY 
To the Sheriff of Wake County, Greeting: 


For the causes stated in the affidavit which is hereto attached 
and made a part hereof, you are commanded forthwith to arrest and 
safely keep Willie Junior Short, so that you have him before his 
Honor trby D. Gill, Judge of the Recorder's Court of Zebulon and Little 
River ‘ownship, at a court to be held at Zebulon, N.C., on the 8th day 
of March, 1961, then and there to answer the charge of the State 
against him and to be dealt with as the law directs. 

Given under my hand and the seal of said court, this 6 day of 
March} 1961. | 


4 /s/ W.B. HOPKINS 
Clerk of the Recorder's Court 


—————— Tn 
[ Filed, January 22, 1963] 
TRIAL HEARING 


ae Short Exhibit No. 1 Deft. EX. No. 3 


4 WAIVER OF RIGHT FOR EXTRADITION HEARING 
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STATE OF NORTH CAROLINA 
COUNTY OF WAKE 14 day of September, 1962. 


I, Willie Lee Short, Jr., hereby freely and voluntarily agree to 


' 


8 


accompany Det. O'Briant or other officer as a prisoner, from the County 
of Wake and State of North Carolina, to Washington, D. C. for the purpose 
of answering to the charge of Armed Robbery there pending against me. 

Furthermore, I hereby waive all formality, and am willing to 
return to Washington, D. C. with the said Officer without the Governor's 
requisition, or the other papers legally necessary in such cases, and 
exonerate all concerned, including Robert J. Pleasants, Sheriff from any 
blame, compulsion or interference in this connection. 

I certify that the above was signed in my presence, and that this 
agreement has! been made without compulsion of the authorities here, and 
upon the free desire of myself, Willie Lee Short, Jr. 

Signed: Willie Lee Short, Jr. 
Witnesses: 


L. W. Kelly, D.S. 
J. T. Turner, D.S. 


[Filed December 19, 1962] 


[VERDICT] 
UNITED STATES 


vs. 
1. DAVID R. JONES 
2. WILLIE L. SHORT, JR. 


4. ARTHUR L. JONES 
Defendant 


On this 19th day of December, 1962, came again the parties afore- 
said, in manner as aforesaid and the same jury as aforesaid in this cause 
returns into Court at 10:00 a.m. and retires to resume deliberations; 
whereupon the jury returns into Court and upon their oath say that each 
defendant is guilty as indicted; thereupon each and every member of the 
jury is asked if that is his or her verdict and each and every member 
thereof says that each defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and each 
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defendant is remanded to the District of Columbia Jail. 


By direction of 


Henry A. Schweinhaut 
Presiding Judge 
Criminal Court # 6 


[Filed February 25, 1963] 
JUDGMENT AND COMMITMENT 


United States of America 


Vv. 
WILLIE L. SHORT, JR. 


On this 15th day of February, 1963, came the attorney for the 
government and the defendant appeared in person and by counsel, Paul 
Kramer, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Robbery as 
charged and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to 
the con.rary being shown or appearing to the Court, — 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. : 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Four (4) years to Twelve (12) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Henry A. Schweinhaut 
United States District Judge 


A True Copy: 


x * * 


No. 17,692 


[Filed October 19, 1962] 
UNITED STATES 


Criminal No. 834-62 
vs. 


Charge: Robbery 
4 - Arthur L. Jones 
Defendant 
PLEA OF DEFENDANT 

On this 19th day of October, 1962, the defendant Arthur L. Jones, 
appearing in proper person and without counsel present, being arraigned 
in open Court upon the indictment, the substance of the charge being stated 
to him, pleads not guilty thereto. 

Copy of indictment given to defendant. 

The defendant is remanded to the District Jail. 

By direction of 


MATTHEW F. McGUIRE 
Presiding Judge 
Criminal Court # Assignment 


[Filed February 25, 1963] 


JUDGMENT AND COMMITMENT 
[Arthur L. Jones 


On this 15th day of February, 1963, came the attorney for the 
government and the defendant appeared in person and by counsel, Allen 
M. Mesirow, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Robbery as 
charged and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 


convicted. 
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{T IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) years to Nine (9) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 


officer and that the copy serve as the commitment of the defendant. 


/s/ Henry A. Schweinhaut 
United States District Judge 


A True Copy: 
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DAVID R. JONES, 


UNITED STATES OF AMERICA, 
Appellee. 
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WILLIE L. SHORT, JR., 
Appellant, 
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UNITED STATE 
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Appellee. 


———— 
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Verdict, Filed January 22, 1963 


Judgment and Commitment, Filed February 25, 1963 
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17€88 
JOINT APPENDIX 
[ Filed October 8, 1962] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


Grand Jury Sworn in on September 4, 1962 


The United States of America : Criminal No. 835-‘'62 


Vv. : Grand Jury No. 1023-62 
, Violation: 22 D.C.C. 501 
David R. Jones , me 
Andrew L. Johnson as wy = sa ee 
Willie L. Short, Jr. otters coins 


The Grand Jury charges 

On or about August 3, 1962, within the District of Columbia, 
David R. Jones, Andrew L. Johnson, and Willie L. Short, Jr., feloniously 
and wilfully did make an assault on Joseph Nelson, with intent, by force 
and violence and against resistance and by putting in fear, to take and 


carry away valuable goods and property from the person and from 


the immediate actual possession of the said Joseph Nelson. 
SECOND COUNT: : 

On or about August 3, 1962, within the District of Columbia, 
David R. Jones, Andrew L. Johnson and Willie L Short, Jr., feloniously 


and wilfully did make an assault on Rae Nelson, with intent, by force 
and violence and against resistance and by putting in fear, to take and 
carry away valuable goods and property from the person and from the 


immediate actual possession of the said Rae Nelson. 
/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


[ Filed October 12, 1962] 


UNITED STATES 
Vv. 


#1 - David R. Jones 
#3 - Willie L. Short 


PLEA OF DEFENDANT 


On this 12th day of October, 1962, oa defendant , appearing in 
proper person and by his attorney ( (4 = ates be wu giain counsel) 


being arraigned in open Court upon the indictment, the substance of 
the charge being stated to him, each pleads not guilty thereto. 
The defendant David R. Jones is committed to the District of 
Columbia Jail and bond is set in the sum of $5,000.00. 
The defendant Willie L. Short is remanded to the District of 
Columbia Jail. 
By direction of 


MATTHEW F MC GUIRE 
Presiding Judge ~ 
Criminal Court # Assignment 


[Filed February 15, 1963] 
UNITED STATES OF AMERICA 
Vv. 
David R. Jones 
JUDGMENT AND COMMITMENT 


On this 15th day of February, 1963, came the attorney for the 
government and the defendant appeared in persor and by counsel, Joel 
Savits, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Assault with 
Intent to Commit Robbery as charged and the court having asked the 
defendant whether he has anything to say why judgment should not be 


pronounced, and no sufficient cause to the contrary being shown or 


' 


appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his author ized representative for 


imprisonment for a period of Three (3) years to Nine (9) years; said 


sentence to run concurrently with the sentence imposed'in Criminal 


Case No. 834-62. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal: or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Henry A. Schweinhaut 
United States District Judge 


* 


[ Filed September 18, 1962] GJ -1023-62 
DB Precinct 
No. US 6198-62 


UNITED STATES 
v 


Willie Lee Short 
1116 Monroe St., N. W. 


ATTORNEY: Lynn O. Coombs, Court assigned. 
WARRANT 
Attempt Robbery 
Cepi. Arrested 9-15-62 10:30 AM 


Witnesses: Det Sgt. T. B. O'Bryant, Robbery Sq. 
Det Burtell M. Jefferson, Robbery Sq. 


September 17, 1962 
Hearing waived 


Held to await the action of the Grand Jury 


Com:nitted to Jail in default of recognizarce in the sum of 
$1500.00, to appear in The United States District Court for the 
District of Columbia. 


Sheriff's Office 
Raleigh, North Carolina 
Det Sgt Tilmcn B. O‘Bryant 


LET THIS WARRANT ISSUE 
/s/ Mildred E. Reeves 
JUDGE. MUNICIPAL COURT, D.C 
CRIMINAL DIVISION 
[ Filed September 18, 1962] GJ-1023-62 
Affidnvi co.  USW 1946-62 
District of Columbia, ss: 
To the CHIEF of POLICE of the District of Columbia, Greetings 
Whereas Tilmon B. O'Bryant hath upon oath be’o:"e me James M 
Vaseleck, a Deputy Clerk of the Municipal Court for the District of 
Columbia, declared that on the 3rd day of August, A.D, 1962, at the 
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District aforesaid, one Willie Lee Short did then and there unlawfully 
by force and violence, by stealthy seizure and snatching attempt steal, 
and take carry away from the person and immediate actual possession 
of Joseph Nelson certain property 

* * * * 

ali lawful money of the United States, of goods and chattels of 

Joseph Nelson against the form of the statute in such case made and 


provided, and against the peace and government of the United States 


of America. 
YOU ARE THEREFORE, HEREBY COMMANDED to take the said 
Willie Lee Short and bring him before the said the Municipal Court 


forthwith to answer said charge. 

WITNESS, The Honorable John Lewis Smith, Jr., Chief Judge of 
the Municipal Court for the District of Columbia, and the seal of said 
Court this 10th day of August, A.D., 1962. 

WALTER F, BRAMHALL 
Clerk, The Municipal Court, 
D.C. 


kK OK 


[ Filed November 5, 1962] 


UNITED STATES OF AMERICA 
= : Criminal Nos. 834-62, 835-62 
; : 836-62, 847-62 
WILLIE L. SHOLT, JR. : 


MOTION TO DISMISS THE ABOVE INDICTMENTS 


Comes now the defendant, Willie L. Short, Jr., by his court- 
appointed attorney, Paul R. Kramer, and moves the Court to dismiss 
the above indictments against him. The factual background and reason 
for the motion are as follows: | 

1. The defendant was arrested in Raleigh, North Carolina, at 
the request of the District of Columbia authorities, on September 13, 
1962. On September 15, 1962, he signed statements Siem to him by a 
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District of Columbia official in violation of Rule 5 ‘a) of the Federal 
Rules of Criminal Procedure. He was returned to the District of 
Columbia on September 16, 1962 to answer the charges placed 
against him. 

2. The defendant was first brought before a Judge of the 
Municipal Court on September 17, 1962, where the hearing was waived. 

3. The defendant was later brought up from jail by the police 
on October 2, 1962, to testify before the Grand Jury. 

4. The defendant testified before the Grand Jury on October 2, 
1962, without having been advised of his rights by counsel. He testified 
as to the statements made in violation of Rule 5 ‘a) of the Federal 
Rules of Criminal Procedure 18 U.S.C.A. 

The defendant was indicted by the same Grard Jury on October 8, 
1962. 

6. Defendant claims through counsel, that his constitutional 
right against self-incrimination guaranteed by the Fifth Amendment 
to the Constitution, was violated wher he, while a prisoner, incarcerated 
in the District of Columbia Jail on charges in which he was later indicted 
and while a "potential and probable deferdant,"’ was brought up from 
jail by the police to testify against himself before the Grand Jury. The 
defendant was neither given an opportunity to consult with an attorney 
nor was he adequately advised of his rights in this matter His testi- 


mony was as to statements he made in violation of Rule 5 ‘a; of the 


Federal Rules of Criminal Procedure, Mallory v. United States. 
354 U. S. 449 (1957), and Killough v. United States, United States Court 
of Appeals, District of Columbia Circuit No. 16398, October 4, 1962 


7. Because of the above represertations, and for such other 


reasons as will be advanced to the Court at the time of the hearing of 
the motion, defendant respectfully prays that the indictments against 


him be dismissed for the reason that the indictments were obtained 


7 


in violation of the defendant's Constitutional right against self- 
incrimimation and Rule 5 (a) and cases cited. 


Respectfully submitted, 


/s/ Paul R. Kramer 
Attorney for Defendant 
Legal Aid Agency 
Room 4830 
United States Court House 
Washington 1, D.C. 


[ Filed November 9, 1962] 
UNITED STATES OF AMERICA 
v. 
WILLIE L. SHORT, JR. 
MOTION TO SUPPRESS EVIDENCE 


The defendant, Willie L. Short, Jr., through his court-appointed 
attorney, Paul R. Kramer, hereby moves this Court to direct that all 
evidence as to statements, written or oral, made by him and all items 
of tangible evidence or written statemerts idertified by him, while he 
was detained in custody subsequent to his arrest but prior to his being 
brought before a United States Commissioner or Judge, be suppressed 
against him in any criminal proceeding Defendant also moves the 
Court that any statements made by him or written statements or 
evidence identified by him before the Grand Jury ke suppressed against 
him in any original proceedings. | 

As grounds therefore, defendant alleges that such evidence is 
inadmissible in any criminal proceeding against him because defendant 
was not arraigned without unnecessary delay as required by Rule 5 (a) 
of the Federal Rules of Criminal Procedure, 18 U.S.C.A. Mallory v. 
United States 354 U.S. 449 (1957), Killough v. United States United 
States Court of Appeals D. C. Cir. No. 16398, October 4, 1962. 
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The defendant respectfully requests an ora] hearing on this motion 
so that evidence may be taken as to the admissibility of such evidence. 


CIRCUMSTANCES UNDER WHICH EVIDENCE WAS OBTAINED 
FROM DEFENDANT _ 
Defendant's attorney believes an oral hearing upor this motion 

will disclose that: 


1. The police authorities in Raleigh, North Carolina received 
word by telegram from the District of Columbia authorities to arrest 
one Willie L. Short, Jr. The defendant, Willie L. Short, Jr. was placed 
under arrest some time between 9:00 and 10:00 a.m. on Thursday, 
September 13, 1962 in Raleigh, North Carolina 

2. The defendant, Short, was then taken to the Raleigh jail and 
questioned by North Carolina authorities. 

3. On Friday, September 14, 1962, some time in the morning the 
defendant was again questioned and signed papers believed to be 
extradition papers. 

4. On the following morning, Saturday, September 15, 1962, an 
officer from the District of Columbia arrived (arourd 10:30 a m.). 

The defendant was again questioned by the Washington detective and 

the North Carolina officers. Commencing some time around 12:30 p.m. 
the District of Columbia officer typed a written statement, completing 
such statement around 1:03 p.m. Following this statement the officer 


typed another statement which started around 1 10 p.m. and ending 


around 1:40 p.m. Another statement was started at 150 p.m. and no 


time is given as to its completion. A fourth statement was also typed 
by the officer. Since the defendant carrot read, the officer is said to 
have read the statements to the defendant At the detective's request, 
defendant signed said statements. 

5. On Sunday, September 16, 1962, the defendant returned with 
the District of Columbia officer to Washington, D.C. 

6. The defendant was again questioned at the police station and 
remained at the police station for the night 
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7. On Monday, September 17, 1962, the defendant was, for the 
first time, brought before a judge located in the Municipal Court for the 
District of Columbia. The time given is about 1102 a.m. An attorney 
was appointed to represent the defendant at this hearing but no adequate 
relationship developed. The hearing was then waived and bond was set. 
The defendant was held for the action of the Grand Jury.: 

8. On October 2, 1962, the police brought the defendant from the 
jail to the United States Court House so that he could testify before the 
Grand Jury. The defendant was neither given ar opportunity to consult 
with an attorney nor was he adequately advised of his rights in this 
matter. 

9. The testimony before the Grand Jury reaffirmed the written 
statements given to the District of Columbia officers on Saturday, 
September 15, 1962. 

10. The defendant was on October 8, 1962, indicted by the 
Grand Jury on the charges he testified to on October 2, 1962. 

11. The defendant was first appointed ar attorney on October 10, 
1962. Defendant was arraigned on Friday, October 12, 1962 


12. The defendant has been in police custody since his arrest 
on September 13, 1962. 


Respectfully submitted, 


/s/ Paul R. Kramer 
Attorney for Defendant 
Legal Aid Agency 
Room 4830 
United States Court House 
Washington, D.C. 


GOVERNMENT'S EXH. NO. 7 


STATEMENT OF WILLIE LEE SHORT, JR. 


N/M/DOB 9-26-40 in reference to the Attempted Hold-up 
of the Nelson Market located 331 Vee St., N.E 


Witnesses: /s/ Marjorie Short /s/ L. W. Kelly D.S. 
/s/ Jim McCloud Leo Kelly DS 
9-15-62 12.30 P.M. 
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STATEMENT OF WILLIE LEE SHORT, JR. (Continued) 


Office of 
SHERIFF OF Wake County 
Raleigh, N.C. 


9-15-62 
12:30 P. M. 


Statement of Willie Lee Short Jr., N/M/DOB 9-26-40 in reference to the 
Attempted Hold-Up of the Nelson‘ Market. located 331 Vee St., N. E., 

I now inform you that you do not have to give me a statement if 
you do not wish to, and I further inform you that if you do give mea 
statement that it may later be used in court to prosecute you. Now that 
you have been informed of this, I now ask you if you wish to give mea 
statement based on the above conditions. 

Answer: "Yes" 

On 8-3-62 during the night time hours David Ray Jones and 
Andrew Leon Johnson came past my house at 702 Quincy St., N. W 
and at the time they were traveling in Arthur Jones Car. This car isa 
1955 Buick Blue & white. Leon told me that he had spotted grocery 
store that he thought wouldbe a good place for us to Hold-Up. At that 
time I had a pistol which I had gotten from Leon. David also had a 
pistol. Leon had the Shot-gun in the car. This shotgun is a sawed off 
12 gauge gun and is very rusty. We left the house with Leon driving 
and drove to the grocery store at 331 Vee St., N. E. At that time there 
were several people in the store so we drove around the block again and 
when we returned the store appeared to be empty. Leon told us to go in 
and get the money and he would wait for us on the street one block from 
the store near an alley. David and I went in the store and both of us 
had pistols. David went to the rear of the store and I picked up some 
can goods and placed them on the counter. I then pulled my gun on the 
man behind the counter and told him "This is a Stick-Up". David was 
holding his gun on a White lady in the rear of the store. I heard some 
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scuff) ng where David was and when T looked back David ran out of the 
store and the man grabbed me. We wrestled and ther Iran out of the 
store. David was wearing a hat belonging to Andrew at ‘the time of the 
Robbery. When David got back into the car he said "I lost my hat". 
Leon then drove off in the car when we got into same. When we had 
almost gotten to the car Leon asked us if we had gotten'the store and 
we told him that we had gotten into a scuffle and did not get any money. 
Leon then drove me back to my house and let me out and he and David 
left in the car. I do not know where they wert after this. I kept the 
gun I had used in this Robbery. We did not get any money from this 
store nor did we shoot the guns. : 

I have had the statement read to me by D/Sgt Tilmon B. O’Bryant 
of the M.P.D.C., and sign same because it is the truth. No one has 
abused me or mistreated me in any way nor has any one attempted to 
force me to sign or give this statement. I have done this on my own 
and solely because it is the truth 

Statement completed 1:03 P. M. 

9-15-62 /s/ Tilmon B. O‘Bryant 


/s/ Willie Lee Short, Jr. 


[ Filed January 22, 1963] 


UNITED STATES [VERDICT | 


Vv. 
1. DAVID R. JONES 
3. WILLIE L. SHORT, JR. 
Defendants 
On this 22nd day of January, 1963, came again the parties 
aforesaid, in manner as aforesaid and the same jury as aforesaid in 
this cause, the hearing of which was respited yesterday; whereupon 


Juror No. 4, James H. Jones, being absent because of iillness, is 
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discharged from further consideration in this cause and Alternate 
Juror No. 1, Edgar A. Stromberg, is ordered to take Jury Seat No. 4 and 
the trial proceeds; thereupon after hearing the instructions of the Court 
the remaining alternate juror is discharged and the jury retires to 
deliberate; whereupon the jury returns into Court and upon their oath 
say that each defendant is guilty as indicted; thereupon each and every 
member of the jury is asked if that is his or her verdict and each and 
every member thereof says that each defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and 
the defendants are remanded to the District of Columbia Jail. 

By direction of 


Henry A Schweinhaut 
Presiding Judge 
Criminal Court #6 


[ Filed February 25, 1963 ] 


United States of America 
Vv. 


Willie L. Short, Jr. 
JUDGMENT AND COMMITMENT 


On this 15th day of February, 1963, came the attorney for the 
government and the defendant appeared in person and by counsel, Paul 
R. Kramer, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Assault with 
Intent to Commit Robbery as charged and the court having asked the 
defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court. 

IT IS ADJUDGED that the defendant is guilty as charged and 


convicted. 
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IT IS ADJUDGED that the defendant is hereby committed to the 


custody of the Attorney General or his authorized representative for 
imprisonment for a period of Four (4) years to Twelve (12) years; 
said sertence to run concurrently with the sentence imposed in 
Criminal Case No. 834-62. | 

IT IS ORDERED That the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ Henry A. Schweinhaut 
United StatesDistrict Judge 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether in a trial upon an indictment for assault 
vith intent to commit robbery, the evidence adduced suppcrtedc 
the Government's burden to prove, beyond a reasonable doubt, 
that the appellant was guilty of the crime GHoreecs 
‘ 2. Whether the failure of the prosecutor to disclose, 
and the refusal of the trial judge to require him to disclose 
the basis of the concession in the prosecutor's opening state- 
ment to the jury,to wit, that the two complaining witnesses 
coulé not identify the appellant as the person who committed 
the crime, was prejudicial error in light of the fact that the 
two complaining witnesses did identify appellant at the trial. 

3. Whether the jury convicted the appellant of the 


erime charged by erroneously giving weight tc the confession 


of the appellant's co-defendant, Willie L. Short, Jr., who was 


cried with appellant in the District Court. 

4. Whether the judgment should be reversed in the 
event that this Ccurt should decice in Willie a4 Short, Jr. v. 
United States of America, Appeal No. 176389, that the confessicn 
of Willie L. Short, Jr., the appellant's Coe tancante which 
confession was introduced in evidence in the trial in the 
District Court, was inacmissible. 

5. Whether the judgment should be reversec in the 
event that this Court should decide in Willie L. Short, Jr. v. 
United States of America, Appeal No. 17$€9, that the indictment 


issuea by the Grand Jury against Willie L. Short, Jr., the 


appellant's co-defendant, in the trial in the District Court 


was defective because of the violation of Short's constitutional 


rights, then the indictment against appellant was defective, 


since there is a possibility that said indictment was based 


solely on the admissions and confession of Short. 
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JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

STATUTE INVOLVED. 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

RCUMEN TE 2m soe eee ee ee ee 


I. TEE EVIDENCE ANDUCED RID NOT SUPPORT 
THE GQVEKNMENT'S DURDEN TO PROVE CEYOND 
& neigoNATLE DOURT THAT THE APPELLANT WAS 
GUILTY OF ATTEMPTED ROCDERY ......-. 
IX. THE FAILURE OF THE PROSECUTOR TO 

DISCLOSE, AND THE REFUSAL OF THE TRIAL 

JULGE TO REQUIRE HIM TO DISCLOSE THE 

TA&SIS OF THE CONCESSION IN THE PROSECUTOR'S 
OPENING STATEMENT TO THE JURY, TO WIT, THAT 

TEE TWO COMPLAINANTS COULP HOT IDENTIFY 

2— APPELLANT AS THE PERSON WdO COMMITTED 

TSE CRIME WAS PREJUNICIAL ERROR iN TEE LIGHT 

OF TSE COMPLAINANTS! IDENTIFICATION OF AD?EL- 
LANT AT THE TRIAL . 2. 6 2 0 © © ee we ee ew lw 


THE JURY MUST HAVE ERRONEOUSLY GIVEN 
HT TO THE CONFESSION OF WILLIE L. SHORT, 
THE APPELLANT'S CO-DEFENDAHT WHO WAS 
M WITH APPELLANT IN THE DISTRICT COURT. . . 


IV. THE JURPGMENT OF THE DISTRICT COURT SHOULD 
BE REVERSED IN THE EVENT THAT THIS COURT SHOULD 
PECIPE IN WILLIE L. SHORT, JR. v. UNITED STATES, 
ADDEAL NO. 17600 TSAT Tam CONFESSION OF WILLIE 
L. SHORT, JR. WAS ERRCNEQUSLY ADMITTED IN 

LINTON (OH As SA sea G6 5 5h 5 5 6 5 3S Oo 2 SO 


V. SE INDICTMENT AGAINST APPELLANT IS DEFEC- 

TIVE IN THE EVENT THAT THIS COURT SHOULD DECIDE 

IN WILLIE L. SHORT, JR. v. UNITED STATES, ArPEAL 

NO. 17600 THAT TH SAME INDICTMENT WAS DEFECTIVE 
f : 


CONCLUSION 6 6 2 ee ee ee ee ee ee 
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IN THE 
UNITED STATES COURT OF APPEALS — 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


DAVID R. JONES, 
APPELLANT, 
ve NO, 17688 
UNITED STATES OF AMERICA, 
APPELLEE, 


WILLIE L. SHORT, JR., 
APPELLANT, 
v. NO, 17689 
UNITED STATES OF AMERICA, ! 
APPELLEE, 


APPEAL OF DAVID R. JONES FROM JUDGMENT OF THE UNITED STATS 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT DAVID R, JONES 
JURISDICTIONAL STATEMENT 
Appellant was convicted by a jury for the offenege of 
assault with intent to commit robbery and wes sentengg¢ to from 
three (3) years to nine (9) years imprigonmgnt in proggedings 
in the United States District Court for the Dietriet of Columbia, 


Honorabie Henry A. Schweinnaut presiding, on February 15, 19632. 
This sentence was to run concurrently with the sentence imposed 
in the case which is the subject of Appeal No. 17692 (Judgment). 
Judge Schweinhaut, by order dated February 27, 1963, granted 
appellant's motion for leave to appeal from the Judgment and 
Sentence in forma pauperis. The jurisdiction of this Court is 


founded upon 28 U. S. C. A., Section 1291. 


STATEMENT OF THE CASE 

The appellant, who is eighteen years of age, was 
indicted in a two-count indictment, together with Willie L. 
Short, Jr. and Andrew L. Johnson, for assault with intent to 
rob Joseph and! Rae Nelson (Indictment; Tr. 492-493). There is 
a possibility that the indictment issued by the Grand Jury was 
based solely on the oral admissions and confession of Willie L. 
Short, Jr. The Government witnesses, Joseph and Rae Nelson 
and Andrew L. Johnson, did not appear before the Grand Jury 
(Tr. 81, 142-143). The Government's motior for severance of 
the case of Andrew L. Johnson was granted by Judge MaGuire, 
despite the fact that appellant's trial counsel did not receive 
notice of the motion and was not present at the argument. Judge 
Schweinhaut, on reargument, sustained the order of Judge McGuire 
(Tr. 3-13). Andrew L. Johnson testified on behalf of the 
Government. 


The appellant and Willie L. Short were tried together 


before a jury. They were charged with assault with intent to 


rob Joseph and Rae Nelson, the proprietors of a grocery store, 
on August 3, 1962, at 10:00 p.m. (Tr. 47-48). Mr. Nelson testi- 


fied that he was behind the front counter and his wife was 
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behind the rear counter of their store when two young men 
entered and lingered there for about 10 minutes. One man took 
several cans of peas and cakes to the front of the counter 
and the other man stood by the rear counter. As Nelson reached 
for the goods, the man in front of him pulled a gun and asked 
for money. He saw the young man in the back brandishing some- 
thing gt his wife and paid no further attention to him. Nelson 
grappled with the man in front of him and forced him to flee; 
he did not see the other man leave the store (Tr. 48-49). 
Nelson did not notice what was happening between the other 
young man and his wife because "98%" of his attention was being 
oeeupied by the man who hac a gun pointed at him (Tr. 53). 
After the crime was committed, Nelson gave & statement to a 
police officer with an italian name (Tr, 61). : 

Mrs. Nelson testified that while she! was standing in 
the back of the store, two men entered and stayed in the store 


for at least 2C minutes (Tr. 123, 126). The man in the back 


eame to her’ and brandished a gun. She “practically blacked out", 


then heard a shout. She grabbed a knife sharpener and started 


coming around the meat counter but by that time both men had 
run out of the store (Tr. 123-124). 
In his opening statement the prosecutor stated 
(Tr, 40): 
"The evidence will show. . .- that these two 
complaining witnesses will not be able to identify 
these two defendants as the ones who actually did 


commit this crime, but they will UY, ‘that a 
crime was committed .. .- 


Mrs. Nelson was never called down to the Grand Jury, or to a 
line-up cr shown pictures for the purpose of identifying the 
persons whe committed the crime. Mr. Nelson was called down to 
the cell block to make an identification and identified a suspect 
as being one of the two holdup men and then subsequently 

changed his mind (Tr. 76-77). He was not able to identify any 
pictures at headquarters (Tr. 71-73). He was in a room outside 
the Grand Jury room for a half hour with the defendant, Short, 
yet was hazy as to whether or not Short was actually the person 
in the room with him (Tr. 80-81). Nelson did not testify before 
the Grand Jury (Tr. 142-143). 

Five months after the crime was committed, and despite 
the fact that the defendants were in custody for a substantial 
period of time before the trial, the Nelsons, for the first 
time, identified appellant and his co-defendant at the trial as 
having committed the crime (Tr. 78, 105, 143-144). Nelson 
testified that appellant had been in his store for a bottle of 
soda at 6:00 p.m. and was the man who was in the rear of his 
store during the attempted holdup. Mrs. Nelson testified that 
appellant was the man in the rear of the store. Mr. Nelson, at 
the trial, identified appellant, despite the fact that "98%" of 
his attention was directed to the man who was assaulting him 
(Tr. 53), and Mrs. Nelson makes an identification, despite the 
fact that she “practically blacked out" (Tr. 123-124). 


Mr. Nelson admittec that he specifically stated to 


the police that he "could make no positive identification of any 


individual at that time; .. . Yes, afterwards I would have to 


recall; and then shown! an individual uncer different circum—- 
stances, with a different garb, and so on, there might be a 
doubt, and, therefore, my identification could not be absolute 
or positive. I might say yes, and, I might be wrong." (Tr. 
75-76). 

Yet, several months later, he makes an identification. 
Mrs. Nelson, who had to be acmonished by the Judge to testify 
from her own recollection and not from what she} was told by 
her husband (Tr. 129), identified appellant. Mrs. Nelson 
admitted that she cid not tell the police officers that she 
could specifically identify the two men in the store (Tr. 138). 
She gave a general description of height ana color of the taller 
man (Tr. 138-139). Despite this testimony, both Nelsons also 
testified that they told the police officers that they thought 
they could make an identification. : 

Both Mr. and Mrs. Nelson testified that one of the 
two men wore eyeglasses (Tr, 146, 151). Mr. Nelson, on repeatec 
questioning about the eyeglasses, stated it was @ifficult to 
remember what had transpired four months ago (Tr. 113). Yet, 
at the trial, he could make a positive identification. 

Police Officer Parlati stated, from a written report 
of his conversations with the Nelsons, that the Nelsons told 
him that one of the men Was wearing glasses and that they 
were in the store for only a few minutes (Tr. 169-171). This 
is a direct contradiction of the testimony of the Nelsons. 


The prosecutor stated, in his opening statement, 


that the Nelsons could not identify the appellant; Mrs. Nelson 
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was never called down to identify any suspects; Mr. Nelson 
was called down to the cell block once and made a mistaken 
identification, Suddenly, five months after the commission 
of the crime, Nelson identifies appellant. He identified 
appellant because appellant was present in the court room and 
Mrs. Nelson identified appellant for the same reason. 

Trial counsel for appellant advised the trial judge 
that he desired to call the prosecuting attorney as a witness 
to show that the prosecutor had told him that the Nelsons never 
identified appellant and to ascertain the basis for the prose- 
cutor's statement. Obviously, the prosecutor made his statement 


on the basis of some investigation. The trial judge denied 


trial counsel's request (Tr. 482-485, 408-490). 


The only other witness to implicate appellant in the 
commission of the crime charged was Andrew Leon Johnson, who 
had been indicted with appellant and Short. Johnson's case was 
severed and Johnson appears as a Government witness. Johnson, 
a self-confessed accomplice, had been convicted of petty larceny 
in 1961 (Tr. 222). 

He testified that he picked up Arthur Jones' car, @ 
black and white Buick, he always picked up Arthur's car when 
Arthur worked at night, and that he met the appellant and Short 
at 5:30 p.m. at Short's house (Tr. 221, 240). He further 
testified that the three of them were together from that time 
on. Yet, Nelson testified that appellant was in his store at 


6:00 p.m. They drove past the Nelson store, Johnson parked 


the car and appellant and Short were supposed to rob the 
grocery store. Appellant and Short left the car but Johnson 
had to admit that he did not see appellant or Short go into 
the store (Tr. 196-197, 266). He stated that they returned 
to the car after forty minutes, jumped in and told him that 
things didn't work out and they drove off (Tr. 193). 

Johnson admitted, on cross-examination, that neither 
appellant nor Short wore eyeglasses and was asked by the prose- 
eutor to identify a sawed-off shotgun which had been found in 
his house (Tr. 226, 237). In addition, he was asked to identify 
a shotgun shell but he specifically stated that he had never 
seen it (Tr. 238). The prosecutor knew that Johnson could not 
identify the shell since, in an earlier trial, Johnson, who was 
a Government witness, had denied all knowledge of it. 

There was ill feeling between Johnson and appellant. 
Johnson had been seeing appellant's common-law wife and had been 
warned by appellant to stop seeing her (Tr. 497). 

It is obvious, from the above, that the evidence 
against appellant is the identification by the Nelsons, which 
identification, under all the circumstances, seems incredible. 
There is also the testimony of a self-confessed accomplice, 
with mixed motives, who was indicted with appellant and whose 
case had been severed for a later trial. Johnson must have 
been motivated by the fact that he would get some advantage 
by testifying on behalf of the Government. 


The appellant, who is eighteen years of age, had a 


job doing gardening work with Reverend Crum (Tr. 493) and clearly 
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accounted for his whereabouts on the day of the attempted 
robbery. The appellant did gardening work with Reverend Crum 
for various home owners in Bethesda and the District of Columbia 
(Tr. 493). 

On August 3, 1962, Reverend Crum picked up appellant 
at 7:30 a.m. and appellant worked with Reverend Crum mowing 
lawns and trimming hedges of homes in Bethesda and Washington 
until 7:30 p.m. (Tr. 494-495). Appellant went to his apartment, 
ate and then watched television til about 1:30 a.m. (Tr. 495). 
He did not see Johnson that day (Tr. 495). Appellant remembered 
that he had worked with Reverend Crum on August 3rd because on 


the evening of August 3rd he received a long distance telephone 


_ eall from Denmark, South Carolina and he remembered telling 


Reverend Crum that he had to be home by 8:30 p.m. Appellant 
had his sister verify the date of the phone call with the 
telephone company (Tr. 514-515). 

Appellant went to North Carolina a few days after 
August 3rd to visit his sick mother. When he returned to 
Washington, he was advised by his sister that the police were 
locking for him, whereupon he called them (Tr. 523-525). 

Appellant's testimony as to his work day on August 3, 
1962 is fully corroborated by Reverend Crum, who is the Pastor 
of the Holy Way Church (Tr. 526). Reverend Crum testified 
that he picked up appellant at about 7:00 a.m., worked in the 
garden of a Mrs. Jackson in Bethesda, then worked on the lawn 
of a Mrs. McCrary in Washington and returned to Bethesda to 


work for a Mrs. Green until between §:00 p.m. and 6:30 p.m. 


Reverend Crum was able to recall the date and the places of 
employment because he checked with his employers (Tr. 538-542). 
Reverend Crum dropped appellant off near his home at about 
7:30 p.m. ! 


The appellant's co-defendant, Short, did not testify. 


The paramount issues raised at the trial on behalf of Short 


were the illegality of his confession and the invalidity of 
his indictment. There was a great deal of concimeny, deaiing 
with these two issues. 

The confession was read to the jury with only the 
appellant's name omitted, despite appellant's contention that 
all names mentioned should be stricken (Tr. 260, 459). 

The confession was read tc the jury (tr. 494-487) : 
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"On August 3, 1962 during the night hours, 
name omitted and Andrew Leon Johnson came past my 
house at 702 Quincy Street, Northwest, and at the 
time they were travelling in Arthur Jones' car. 


This car is a 1955 Buick, black and white. 
Leon told me that he had spotted a grocery: store 
that he thought would be a good place for us to 
hold up. 


At that time I had a pistol which I had 
gotten from Leon. 


Name also had a pistol. Leon had the shot- 
gun in the car. This shotgun is a sawed-off 12 
gauge gun and is very rusty. 


We left the house with Leon driving and 
drove to the grocery store at 331 V Street, North- 
east. 


At that time there were several people in 
the store so we drove around the block again and 
when we returned the store appeared to be empty. 


Leon told us to go in and get the money anc 
he woulda wait for us on the street one block from 
the store near an alley. 


Name and I went in the store and both of us 
hed pistols. Name went to the rear of the store 
and I picked up some canned gocds and placed them 
on the counter. I then pulled my gun on the man 
behind the counter and told him 'This is a stickup'. 


Name was holding his gun on @ white lady in 
the rear of the store. I heard some scuffling 
where name was and when I looked back name ran out 
of the store and the man grabbed me. 

We wrestled and then f ran out of the store. 
Name was wearing a hat belonging to Ancrew at the 
time of the robbery. When name got back into the 
car he said 'I lost my hat'. 


Lecn then drove off in the car when we got into 
same, When we had almost gotten to the car Leon 
asked us if we had gotten the store ana money. Leon 
then drove me back to my house and let me out and 
he and name left in the car. 


= ao not know where they went after this. 
I kept the gun I had used in the robbery. We did 


not get any money from this store nor did we shoot 
the guns." 


The only name Pr Ree rte the confession is that of 
appellant. Obviously, from the retention of Johnson's name 
in the confession, together with the statements contained 
therein, the jury had to know that appellant was the name" 
referred to. The trial court did instruct the jury that the 


confession was only evidence against Short, but nevertheless 


the confession was before the jury. 


STATUTE INVOLVED 


District of Columbia Code, 1961 Edition 


"§29-501. Assault with intent to kill, rob, 
rape, or poison. 


Every person convicted of any assault with 
intent to kill or to commit rape, or to commit 
robbery, or mingling poision with food, drink, or 
medicine with intent to kill, or wilfully poison- 
ing any well, spring, or cistern of water, shall 
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be sentenced to imprisonment for nor more than 
fifteen years. (Mar. 3, 1901, 31 Stat. 1321, 
ch, 854, §803.)" 


STATEMENT OF POINTS 
The evidence adduced does not support the Government's 
burden to prove, beyond a reasonable doubt, that appellant was 


guilty cf the crime charged. 


The failure of the prosecutor to disclose, and the 


refusal of the trial judge to require him to disclose the basis 
of the concession in the prosecutor's opening statement to the 
jury, to wit, that the two complaining mitnessas could not 
identify the appellant as the person who committed the crime, 
was prejudicial error in light of the fact that the two com- 
plaining witnesses did identify appellant at the trial. 

The jury must have erroneously given weight to the 
confession of appellant's co-defendant who was tried with 
appellant in the District Court. : 

The jucgment of the District Court should be reversed 
in the event that this Court should decide in Willie L. Short, 
Jr. v. United States of America, Appeal No. 17829, that the 
confession of Willie L. Short, Jr., the appellant's co-defendant, 
which confession was introduced in evidence in the District 
Court, was inadmissible. 

In the event that this Court should decide in Willie 
L. Short, Jr. v. United States, Appeal No. 17689, that the 
indictment issued by the Grand Jury against Willie L. Short, 


Jr. was defective because it violated Short's constitutional 


rights, then the indictment issued against appellant is defective 
since there is a possibility that the indictment,issued against 
appellant, was based solely on the acmissions and confession 


of Willie L. Short, Jr. 


SUMMARY OF ARGUMENT 


The only evidence implicating the appellant with 
the crime charged is the identification by the complaining 
witnesses, which identification is incredible, together with the 
testimony of an accomplice with a past record awaiting trial 
for the same crime. [In contradiction to the testimony of the 
complainants and the accomplice, whose motive is suspect, there 
is the testimony of the appellant, corroborated by Reverend 
Crum, which proves that appellant, who was working for Reverend 
Crum, was nowhere near the scene of the erime. Clearly, the 
overwhelming weight of the evidence could caly support a verdict 
of acquittal. 

The complainants' identification of appellant was a 
crucial point in the trial. The prosecutor stated, in his 
opening statement, that the complainants could not identify 
the holdup men. The police officers refused to admit that the 
complainants could not identify appellant prior to the trial; 
although complainants were never asked to identify appellant 
prior tc the'trial. Accordingly, it was prejudicial error for 
the trial court to refuse to allow appellant to ascertain the 
basis of the prosecutor's concession in his opening statement~. 

In' view of the evidence that the jury could lawfully 


consider in reaching a verdict, the jury must have erroneously 
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40, 47-49, 53, Gl, 71-73, 75-70, 0-01, 105, 113, 129, 132, 142- 


144, 146, 151, 169-171, 19¢-i97, 221, 225, 237-230, 26¢, 
495, 497, 514-515, 523, 530-542. | 

The Government had the burden of ce beyond a 
reasonable doubt, that appellant was guilty of the crime charged. 
This Court in Egan v. United States, 52 App. D.C. 304, 2e7 
Fed. 958 at page 393 clearly stated this principle and defined 
reasonable doubt as follows: 


"The Government is by law burdened with the 
obligation of proving the case set out in the 
indictment, in every material fact, beyond a reason- 
able doubt, and before the jury can lawfully 
return a verdict of guilty they must find that 
every element essential to establishing guilt 
has been so proven. The law demands acquittal, 
unless every material and necessary fact upon 
which a conviction depends is proven to the 
satisfaction of each indivicual juryman, beyond 
a reasonable doubt. 
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A reasonable coubt may be defined to mean 
such a doubt as will leave the juror's mind, after 
a candid anc impartial investigation of all the 
evidence, so undecided that he is unable to say 
that he has an abiding conviction of the defendant's 
guilt or such a doubt as in the graver and more 
important transactions of life, would cause a reason— 
able and prudent man to hesitate anc pause." 


It is submitted that under the above definition the 
jury could not have found the appellant guilty beyond a reasonable 
doubt. The jury had before it the testimony of the appellant, 
who was working for Reverend Crum, which clearly showed that 


~ 


on August 3, 1962,the date of the alleged crime, he was doing 
garden work in Bethesda and Washingtcn from 7:00 a.m, till 7:30 p.m. 


He returned home and watched television. He recalled the date 


because ‘he received a long distance calli at :3C pom. from 


Denmark, South Carolina; his sister having checked the records 

of the telephone company. His testimony as to his work day was 
fully corroborated by Reverend Crum. Reverend Crum was able to 
recall August 3rd because he checked the date with the people for 
whom appellant and Reverend Crum had worked. 

The two complaining witnesses identified the appellant, 
although "98%" of Nelscn's time was taken up by the man pointing 
a gun at him anc although Mrs. Nelson "practically blacked out", 
The prosecutor conceded, in his opening statement, that the 
Nelsons could not identify the appellant. Mrs. Nelson, after 
speaking to the police at the scene of the crime, was never asked 
to make an identification, despite the fact that appellant was 
in custody. She wasn't asked to make an identification because 
she could not make an identification. 

Nelson was asked to make an identification and proceeded 
to identify a suspect but he subsequently changed his mind. He 
too was never asked to identify appellant prior to the trial. 
Welson was in a room outside the Grand Jury room for a half hour 
with Short, yet he was hazy as to whether Short was actually the 
same man who had been in the room with him, Nevertheless, Nelson 
identifies Short as one of the holdup men at the trial. Moreover, 
Nelson never testified before the Grand Jury. 

There were many inconsistencies in the Nelsons’ 
testimony. They both told the police, at the scene of the crime, 
that one of the two holdup men wore glasses, yet at the trial 


they thought that neither holdup man wore glasses. Neither 


Si 


appellant nor Short wear glasses. They testified that the holcup 
men were in the store for ten to twenty minutes, yet they tcld 
the police, at the scene of the crime, that the holdup men were 
in the store for a few minutes. | 

Nelson testified that appellant was in his store at 
3:00 p.m., yet the other Government witness states that appellant 
was with him at 5:30 p.m., whereas appellant was actually work—- 


ing with Reverend Crum at that time. 


It is respectfully submitted that the Nelsons' 


identification of appellant, for the first time, five months 
after the commission of the crime, is just too incredible to be 
given any weight. ) 

The only other testimony implicating the appellant was 
the testimony of a self-confessed accomplice, pearer Leon Johnson. 
This man had pleaded "not guilty" to the crime charged and 
before the trial on motion by the Government his case was severed. 
Then he appears at the trial as a Government nitinesse Johnson 
had been warned by appellant to stay away nsvent the latter's 
common-law wife, and they were no longer fricn¢s. 

Accordingly, a twenty year old man qith mixed motives 
and undoubtedly hoping to benefit by testifying on behalf of the 
Government testifies that the eighteen year ola appellant partici- 
pated in a plan to rob the grocery store. He testified that 
he drove appellant and Short to within a block of the grocery 
store, that they later returned saying that they hac no luck and 
that he then drove off with them, Johnson dic not see appellant 


enter the store. Johnson was supposec to have met appellant 
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at 5:30 p.m. and been with him from that time on, yet Nelson 
says appellant was in his store at 6:06 p.m. Moreover, appellant 
was with Reverend Crum from 5:30 p.m. to 7:30 p.m. and appellant 
received a long distance telephone cali at 8:30 p.m. from Denmark, 
South Carolina, according to telephone company records, so he 
could not have been with Johnson or at the Nelsons. 

Mention was made of a sawed-off shotgun which was 
found in Johnson's apartment. The prosecutor, knowing from 2 
previous trial that Johnson could not identify a shotgun shell, 
nevertheless asked Johnson, with no success, to identify the 
same shell. The shell was not introduced in evidence and the 
only motive for the prosecutor's action was to cause an inflamma- 
tory effect upen the jury. 

Under the circumstances, it seems clear that the Govern- 
ment did not sustain its burden of proof in this case. The 
testimony of an accomplice must be received with suspicicn and 


with the very greatest cauticn. Egan v. United States, 52 App. 


D. C. 384, 287 Fed. 958. In the case of Freed v. United States, 


49 App. D. C. 392, 266 Fed. 1012, this Court stated at page 395: 


"At common law the uncorroborated testimony 
of an accomplice will suppcrt a verdict of con- 
viction. But the decision all recognize the 
unsatisfactory character of such testimony, and 
the serious infirmities with which it is attended, 
and in many jurisdictions the ccmmon law rule has 
been changed by statutes expressly declaring that 
the uncorroborated testimony of an accomplice 
cannot sustain a conviction." 


In this jurisdiction, this Court states that as a 
matter of law the uncorroborated testimony of an accomplice will 


support a conviction. However, it is to be noted that in these 


eases stating this principle of law there is testimony corrobora- 
ting the testimony of the accomplice when a conviction is upheld; 
see e. g., McQuaid v. United States, 91 App. D. C. 22C, 196 Fed. 


2a 987 (where the accomplice was the principal witness); Bishop 


v. United States, 100 App. D. C. SC, 243 Fed. 2d 32 (where the 


Court rejected the appellant's contention that there was no 
corroboration of the accomplice's testimony). 

In the case of Surratt v. United States of America, 
106 App. D. C. 45, 269 Fed. 2c 240, there was oaly the uncorrobo- 
rated testimony of a confessed accomplice. The trial court 
inadvertently stated that there were acmissions by the "defendants" 
instead of using the word "defendant" and statec that if A makes 
a confession that offense is chargeable to A and not to B. if 
B makes a confession it is chargeable to 2 not to A. Despite 
the fact that counsel did not bring this inacvertency to the 
attention of the Court, the conviction of the Aefendant in that 
case was reversed. This Court felt that uncorreboratec testimony 
of an accomplice was too "weak" to justify a conviction in view 
of the inadvertent instruction, 

In this case, we have the incredible identification 
by the two complainants and the weak testimony of a confessed 
accomplice as compared to the testimony of appellant, corroborated 


by the testimony of Reverend Crum. Under the circumstances, it 


is respectfully submitted that the conviction should be reversed. 


Ii. THE FAILURE OF THE PROSECUTOR TC DISCLOSE AND 
THE REFUSAL OF THE TRIAL JUDGE TO REQUIKE HIM TO DISCLOSE THE 


B HE CONCESS! IN fe} N 
T 


With respect to Point II, appellant desires the Court 
to read the following pages of the reporter's transcript: Tr. 
40, 462-405, 408-490. 

The identification of appellant by the complaining 


witnesses waS a crucial point in the trial. In his opening 


statement, the prosecutor stated: 


"The evidence will show. - - that these two 
complaining witnesses will not be able to identify 
these two aefendants as the ones who actually did 
commit this crime, but they will testify that @ 
crime was committed .- + # 
Obviously, the prosecutor's concession was based on 
some facts within his knowledge. Yet, the trial court refused 
to permit appellant to ascertain the basis of the prosecutor's 
statement. The complaining witnesses contradicted themselves 
during the trial ana did state that they informed the police that 
they could identify the holdup men. Police Officer Parlati 
apparently corroborates this testimony. However, the actions of 
the police and the complainants are directly inconsistent with 
this testimony. 
Nelson identifies @ suspect and then acmits he erred 
in his identification and is never asked to identify the appellant 
during the five-month period between the commission of the crime 
ana the trial. Mrs. Nelson is never askec to make an identifi- 
cation until the trial. 
The basis of the prosecutor's statement could have 
had a profound effect on the credibility of the testimony of the 
complainants anda of the police offices. Eut appellant was not 


permitted by the Court to discover the basis of the prosecutor's 


concession. 

The only other testimony implicating appellant is 
the testimony of 4 self-confessed accomplice, so that the 
credibility of the testimony of the Nelsons and the police 
officers was of extreme importance. Clearly, it was prejudicial 
error for the Court to deny appellant the right to ascertain 
the basis of the prosecutor's concession. 


ee THE JURY MUST HAVE ERRONEOUSLY GIVEN WEIGHT TO 
; TPeELLANT'S CO- 


With respect to Point fil, appellant Aesires the 


Court to read the following pages of the reporter's transcript: 
Tr, 260, 459, 404-407 « 

The confession of 2 co-defendant oF co-conspirator 
mace after the commission of a crime cannot be admitted against 
the other defendant when such confession was not mace in his 
presence ana was not assented to by him, even though the cefenc- 
ant is being tried jointly with the co-defendant who mace the 
confession, 2C Am, Jur, §493; Fishwick v. Unitea States of 
America, 329 U. S. 211; State v. Prettyman, 5 Boyce (Del.) 

476. 

In the present casc, Short's confession, which was 
made in North Carolina, was not made in appellant's presence 
and was not assented to by him. During the trial, Short's 
counsel contended that the confession was inaemissible and 
there was 2 great deal of testimceny dealing with the circum- 


stances surrounding this confession. In addition, throughout 
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the trial it was shown that appellant knew Short. 

EFefore the confession was read to the jury, the Court 
used the device of striking from the confession only the name 
of the appellant. The names of Johnson and Short were allowed 
to remain in the confession as it was reac to the jury. The 
contents of the confession that were read to the jury is contained 
in this brief, supra, at pages 9 and 10. 

It is obvious, from a reading of the above statement, 
with only appellant's name omitted, that when the confession 
is considerec:with the testimony of Johnson and the testimony 
of the complainants, the jury at once knew that appellant was the 
cmitted person referred to in the confessicn. As stated by 
Supreme Court: Justice Rutledge in his dissenting opinion in 
Malinski v. New York, 324 U. S. 4Cl, 430, which case involved 
the effect cf'a coerced confession as against a co-defendant in 
a state court proceeding where the trial court substituted "X" 
anc "Y" for the names of Rudish and another co-defendant in the 
confession: 

"The written confession involved him (Rudish). 

{It was used in evidence against Malinski. The 

Court and counsel attempted what I think is and 
proved to be the impossible, namely, to keep Rudish's 
identity as one of the persons mentioned in the con- 
fession from the jury by cevices similar to those 
employed in Anderson v. United States, 318 U. S. 

350, 356, O7 L. Ed. £29, 833, 63S.Ct. 599, with the 
same result. The devices were so obvious as perhaps 
to emphasize the identity of those purported to 


conceal." 


As shown in Point I of the Argument in this brief, 


supra, the evidence proved that appellant did not participate 


in the crime, whereas there was only incredible identification 
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by the complainants and the "weak" evidence of a confessed 
accomplice implicating appellant with the crime. Undoubtedly 
the jury gave weight to this confession and erroneously used 
it to corroborate the testimony of Johnson and the Nelsons. 
The District Court did instruct the jury that the confession 
could only be considered as against Short, rut it is difficult 
to conceive under the circumstances that the jury followed this 
instruction. | 

In view of the foregoing, it would appear that there 
must have been consideration of the noticias Ss the jury in 
convicting appellant. This was a prejudicial error ana the 


conviction should be reversed. 


IV. TSE JUDGMENT OF THE DISTRICT co nr SH 


NO. 17509 TF 
SLY ADMITTED 


With respect to Point IV, appellant desires the Court 
to read the following pages of the reporter's transcript: Tr. 
260, 459, 194-487. 

The appellant was tried at the same ‘trial in the 
District Court with the co-defendant, Willie b. Short, Jr. One 


of the issues raised in Short's Appeal No. 17629 to this Court 
is the illegality of his confession which aan Antero in 
evidence in the District Court. As explained /in Point III of 
the Argument herein, only the name of appellant was omitted from 
the confession, but the names of Short and Johnson were allowed 
to remain. Thus, as has been stated herein, it was simple for 


the jury to replace the omitted name with David R. Jones. The 


District Court also charged the jury that the confession could 
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only be considered as against Short, but nevertheless the 
confession was’ before the jury while it decided the fate of 
appellant. 

In the event that this Court finds the confession to 
be illegal and inadmissible, it is submitted that the judgment 
against appellant must be reversed. The case of Anderson v. 
United States, 318 U. S. 350 is in point. 

This case was tried against many co-defendants in a 
Federal District Court and the prosecution rested almost entirely 
on the testimony of an informer and the confessions of some of 
the co-defendants. The confessions implicated the other co- 
defendants and the trial court devised a procedure under which 
the confessions were introduced without mention of the names of 
these other co-defendants. The trial court admitted the ccn- 
fessions "only to be used against the persons who made them" and 
all of the defendants were found guilty. The Supreme Court found 
the confessions to be illegal and rejected the Government's 
contention that the convicticn of the defendants who did not 
confess should be uphele. The Court stated: 

"There is no reason to believe, therefore that 

confessions which came before the jury as an organic 
tissue of proof can be severed and given distributive 
significance by holding that they had a major share 
in the conviction of some of the petitioners and 

none at all as to the others. Since it was error 

to admit these confessions, we see ne escape from 


the conclusion that the convictions of all the 
petitioners must be set aside." 


Accore: Fishwick v. United States, 329 U. 5S. 211; Mora v. United 


States, 19C Fed. 2c 749 (Sth Cir. 1951); see Nelson v. United 


States, 93 App. D. C. 14, 208 Fed. 2d 505, 514, cert. denied 346 
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U. S. 827; and Hair v. United States, 110 App. D. C. 153, 229 
Fed. 24 894, 397, where this Court refers to the Anderson case, 


supra, with approval. 


The facts in the present case are similar to those 


of the Anderson case, The only testimony aeoinet appellant is 

an incredible identification by the complainants, the testimony 

of a self-confessed accomplice and the Pontassion of a co-defendant, 
which confession only had the name cf appellant’ stricken. The 
present case is stronger for in the present case there is the 
testimony of appellant and the corroborating testimony of Reverenc 
Crum. : 

It is submitted, therefore, that if Short's confession 
is held to be illegal by this Court, appellant's conviction 
should be reversed. 

The Supreme Court has heic in Malinsisi v. People of 
the State of New York, 324 U. S. 401 and in Stein v. People of 
the State of New York, 346 U. S. 156, that in a trial in a state 
court the admission of an illegal ccnfession is not grounds for 
reversing the conviction of a co-defendant who did not confess. 
The Supreme Court did not apply the rule cf the Andersen case in 
the above cases because the Court was reviewing criminal pro- 
ceedings in a state court and not the proceedings of a Federal 
District Court over which the Supreme Court does have more 
control. See Malinski v. People of the State of New York, supra, 
page 411. In the abcve cases, the Supreme Court held that the 
state had not violated any of the constitutional rights of the 


co-defendant, however, where Federal trial procecure is concernec, 
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the Supreme Court insists upon a fair and equitabie procedure 
and certainly it is against all concepts of equitable procedure 
to reverse the conviction of the person who makes an illegal 
confession and to convict the co-defendant on the basis of the 
same illegal confession. 

Accordingly, under the Anderson case, where there is 
an illegal confession of a co-defendant in a federal trial court, 
the other co-defendant's conviction will be reversed. it is 
interesting to note that in the interest of fair judicial proce- 


dure, the Court of Appeals of the State of New York in effect 


£cllowed the Anderson case in Malinski v. People of the State 


of Hew York, 294 N. Y. 500, 53 N. E. 2d 2077 on remand from the 
Supreme Court by ordering a new trial for the co-defendant who 
had not confessed, even though the Supreme Court had upheld the 
ec-defendant's conviction, 

In view cf the above, in the event that Short's con- 
fession is illegal, the conviction of appellant must be reversed. 
See Helson v. United States, supra; Hair v. United States, supra, 
where the use of illegally secured evidence introduced against 
one co-defendant resulted in reversals by this Court of the 
conviction of the other co-defendant. 

V. THE INDICTMENT AGAINST APPELLANT IS DEFECTIVE IN 
THE EVENT THAT THIS HOULD DE Ee WILLIE L. t . 
Vv. UNITED STATES, APPEAL NO, 17609 Tr THE SAME IND NT WAS 
DEFECTIVE. z 

With respect to Point V, appellant desires the Court 


to read the following pages of the reporter's transcript: Tr. 


81, 142-143. 


A two-count indictment for assault with intent to 

rob was issued by the Grand Jury against appellant, Short anc 
' 

Johnsen. One of the issues before this Court in Willie L. Short, 
dr. v.* United States of America, Appeal Uc. 1758S is whether the 
indictment was defective on the grounc that Short's constitutional 
rights were infringed. The minutes of the Granc dury were nct 
placed in evidence. However, it appears from the transcript 
that none of the witnesses or the parties in the trial proceecing 
appeared before the Grand Jury except for Short. 
bility, therefore, that the indictment azainst appellant was 
basec solely on the testimony and confession of Short. If this 
Court finds that the evidence given by Short before the Granc 
Jury wes illegal because his constitutional rights were infringec, 
then there was only illegal evidence before the Grand Jury 
supporting the indictment against appellant. 

It has been held that an indictment based on incompetent 
evidence is cefective (Brady v. United States, 24 Fed. 2d 495 
(Sth Cir. 1928) cf. United States v. Smyth, 104 F. Supp. 2&3 
(D. C. N. D., Calif., S. D., 1932)). However, in Costello v. 
United States, 350 U. S. 359, the Supreme Court held that the 


indictment of a Grand Jury, based solely cn hearsay evidence, 


was valid, despite the fact that hearsay evicence is incompetent. 


The present case, however, can be Cistinguished in 


that if this Court rules that the Short indictment was cefective 
because his constitutional rights had been invaded, then there 
is the possibility that the indictment against: appellant was 


based solely on illegal and tainted evidence. ‘&s yet, the 


Supreme Court has not squarely decided on the validity of an 
indictment based solely on illegal evidence secured in 
violation of a person's constitutional rights. In such a case, 


it is submitted that such an indictment should be invalid. 


CONCLUS ION 


In view of the above, it is respectfully submitted 
that the conviction of appellant should be reversed. 


Respectfully submitted, 
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STATEMENT OF QUESTIONS PRESENTED 


Appellant, both indigent and illiterate, has 


been convicted by a jury on a two-count indictment 
charging assault with intent to rob. Some 48 hours 
after he was arrested and 46 hours before he was 
presented to a committing magistrate for the first 
time, a confession was elicited from him coma oa 
illegal detention, Fifteen days after he was first 
presented to a magistrate, during which period he was 
in the District of Columbia jail and did not have the 
advice of counsel, he was taken before the Grand Jury 
that was investigating the crimes for which he was 
being held to answer and was there induced to in- 
criminate himself, He was neither afforded opportu- 
nity to consult with counsel nor was he given an 
opportunity to make an informed waiver of his privilege 
against self-incrimination. 

At appellant's trial the prosecutor clearly 
had access to evidence that would have discredited the 
identification of appellant by the prosecution's chief 
witness. Nevertheless the prosecutor successfully 
resisted the repeated attempts of defense counsel to 
obtain that information, Then, during appellant's 
counsel's summation, the trial judge interrupted and 
instructed the jury to find that the crime alleged 
in the indictment had occurred, 3 
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Thus, appellant presents the following questions: 
I, Whether an indigent and illiterate accused is 
entitled to the assistance and appointment of counsel before 
he is taken from his cell and made to appear before the 
Grand Jury that is investigating the very crimes for which 
he has been arrested and held to answer and to which he 
has already confessed. 

II. Whether an illiterate, uncounselled accused 
may be taken from his cell and made to appear before the 
Grand Jury or induced to testify against himself about 
the very crimes for which he is being held to answer and 
as to which an indictment against him is sought without 
first being afforded the opportunity to make an informed 
and understanding waiver of the privilege against self- 
incrimination secured him by the Fifth Amendment, 

III, Whether an Assistant United States 
Attorney may, consistently with the requirements of due 
process imposed by the Fifth Amendment, call an indigent 
and illiterate accused to appear, or testify against him- 
self, before the Grand Jury that is investigating the 
crimes for which he is being held to answer, without 
first affording the accused the opportunity to consult 


counsel and without first affording him an opportunity 


to make an intelligent and understanding waiver of his 
privilege against self-incrimination, 
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IV. Whether a confession obtained approximately 


48 hours after the accused's arrest and before the accused 
is presented to a committing magistrate was obtained in 
violation of Rules 5(a) and 40(b) of the Federal Rules 
of Criminal Procedure and should have been suppressed 
where the circumstances demonstrate and the trial judge 
acknowledged that the purpose of the police anterrosation 
was to obtain a confession, 

V. Whether an Assistant United States 
Attorney, who concedes in his opening statement to the 
jury that the complaining witnesses will be unable to 
identify the defendants as the perpetrators of the 
alleged crime, must disclose, upon demand, the factual 
basis for his concession after the complaining witnesses 
identify the defendants at trial. : 

VI. Whether it was reversible error for the 
trial court to interrupt defense counsel's closing 
argument to the jury and instruct the jury that the 
erime charged in the indictment has been proven, 
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B. The Purpose and Conduct of the 
District Police Officer Followin 
His Being Advised of Appellant's 


Arre s t e e e e ° e e e . . ° ° . = 


The Circumstances and Purpose of 
olice errogation o 


Appe ANT . 2 « « 


THE REFUSAL OF THE PROSECUTOR TO DIS- 
CLOSE THE EVIDENCE ON WHICH HE BASED 
HIS CONCESSION THAT THE COMPLAINING 
WITNESSES COULD NOT IDENTIFY APPELLANT 
REQUIRES REVERSAL... 2... . 2.2 - © 


THE TRIAL COURT ERRONEOUSLY INSTRUCTED | 
THE JURY TO FIND THAT THE ALLEGED CRIME 
HAD OCCURRED .... . 


CONCLUSION .... ee ee 
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JURISDICTION STATEMENT 


A jury convicted (J.A. 11) appellant on a 
two-count indictment charging assault with intent to 
commit robbery, 22.D.C. Code § 501 (J.A. 1). Appellant 
was sentenced by the Honorable Henry A. Schweinhaut on 
February 15, 1963, to from four (4) to twelve (12) years 
imprisonment, (J.A. 12). On February 15, appellant 
moved for leave to appeal in forma pauperis. On 
February 27, 1963, Judge Schweinhaut granted appellant's 
motion for leave to appeal in forma pauperis from the 
Judgment and sentence, and ordered preparation of the 
transcript at government expense, The jurisdiction of 
this Court is founded upon 28 U.S.C, § 1291. 

STATEMENT OF THE CASE 


On August 10, 1962, a Judge of the Municipal 
Court for the District of Columbia issued a warrant for 
appellant's arrest on a charge of attempted robbery 
(J.A. 4-5, No. 17,689), an offense lesser than but 
included within one count of the indictment which apel- 
lant was convicted. That same day, Officer O'Bryant, 
who had obtained the warrant, sent the North Carolina 
State Police a "wanted" message, which fully described 


appellant and listed the names and addresses of certain 


545 


V/ 


of his relatives living in North Carolina (Tr. 201-02). 
Appellant was arrested at his mother's home in Raleigh, 
North Carolina, by four North Carolina law enforcement 
officers at approximately 1:00 P.M., Thursday, September 13, 
1962, (Tr. 161). O'Bryant was notified of appellant's ar- 
rest and confinement early Friday morning, September 14, 
1962. (Tr. 144-46). At O'Bryant's request the North 
Carolina police obtained from appellant a waiver of 
extradition and this fact was communicated to O'Bryant 

by 10:30 A.M. on Friday, September 14, 1962, (fr. 211). 

O'Bryant remained in the District until the 
following morning, Saturday, September 15. At that time 
he went to Raleigh, arriving at the jail where appellant 
was being held in time to execute there the August 10 
warrant at 10:30 A.M. (Tr. 187; J.A. 14). 

Upon executing the warrant, the District police 
officer commenced to interrogate appellant about several 
crimes in addition to the one for which the August 10 
warrant had issued. This interrogation proceeded with~ 
out interruption, and the confession to the assault for 
which appellant was convicted began at 12:30 P.M. (J.A. 

10). Because appellant cannot read, Officer O'Bryant 


1/ References to the transcript of the hearing on appel- 
lant's motions to dismiss the indictment and suppress 
his confession are designated herein as "(Tr. iste 
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read the confession to appellant in the presence of members 

of appellant's family at approximately 8:30 P.M. Saturday, 

at which time appellant signed the statement. (fr. 194, 200), 
Making no attempt to comply with Federal Rule 


of Criminal Procedure 40(b), Officer O'Bryant returned 


to the District with appellant on Sunday, September 16, 
and took him to police headquarters, where appellant 
was processed and put in e cell. (Tr. 204), 

On Monday, September 17, appellant was, for 
the first time since his arrest on the previous Thursday, 
taken before a committing magistrate, a judge of the 
Municipal Court. (Tr. 206). After a "fleeting" (Tr, 248) 
"five or ten minute" (Tr, 93) conversation with a lawyer 
appointed by that judge, appellant waived preliminary 
hearing. Appellant never again saw that lawyer. (Tr. 93). 

Since appellant could not make bond, the judge 
ordered him committed to jail and "held to await the 
action of the Grand Jury." (J.A. 4). 

Fifteen days later, on October 2, 1962, without 
having consulted with counsel in the interim and unaware 
of his right to do so, appellant was taken from his cell 
and brought before the Grand Jury, where his confession 
was read to him and he was asked by the prosecutor if 
the confession was his and if it were true, Appellant 
responded in the affirmative. (Tr. 119). The Grand Jury 
indicted appellant on October 8. Counsel was first 
appointed to represent him on October 10, 


ahs 


Appointed counsel moved to dismiss the indictment 
on November 5, 1962, on the ground that appellant was made 
to appear before the Grand Jury without having been given 
an opportunity to consult with counsel and without being 
advised of his right to do so and, further, had been com- 
pelled to testify against himself before the Grand Jury 
in violation of his Fifth Amendment privilege against 
self-incrimination., (J.A. 5). That motion was denied 


2 
by Judge McGuire on November 20, (Tr. Nov. 20, 1962). 


The motion was reconsidered and denied again, after 
preliminary hearing, by the trial judge on December 11, 
1962. (Tr. 250-59; Trial Tr. 13-14).> Appellant's 
motion to suppress the confession because obtained 
in violation of appellant's right to be taken before 
a committing magistrate "without unnecessary delay" 
was also denied by the trial judge on December 11. 
(Trial Tr, 13-14). The confession was introduced in- 
to evidence at trial over appellant's objection. (Trial 
Tr. 255-56, 463). | 

At the start of trial, in his opening statement, 
the Assistant United States Attorney conceded that the 


complaining witnesses would be unable to identify appellant 


2/ The motion came on before Judge McGuire on November 20, 
and a separate transcript of that proceeding has been 
prepared and filed with the Court. 

3/ References to the transcript of the trial are designated 
herein as "(Trial Tr, yee 
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as one of the participants in the alleged crime. (Trial Tr. 
40). Nevertheless, one of these witnesses did so identify 
appellant. (Trial Tr. 50-51). Despite repeated efforts 

by defense counsel to learn the basis for the prosecutor's 
opening statement concession, including a demand that the 
court require the prosecutor to ascertain which police 
officers had taken relevant statements (Trial Tr. 156-57) 
and a request for leave to call the prosecutor as a wit- 
ness (Trial Tr. 483), the prosecutor never disclosed the 
basis for his concession. Thereafter, in his summation, 


the prosecutor disclaimed all reliance on the identifica- 


tion testimony but told neither the court, the jury nor 


defense counsel the factual basis for his remarks. (Trial 
Tr. 644), 

The court interrupted appellant's counsel's 
summation and instructed the jury that two men... 
came in and robbed that store -- or attempted to. ... 
you will find that they were or were not either or both 
of these defendants." (Trial Tr. 708). 

CONSTITUTIONAL PROVISIONS AND RULES INVOLVED 
Fifth Amendment: 

"No person . . . shall be compelled in any 
criminal case to be a witness against himself, 
nor be deprived of life, liberty, or property, 
without due process of law; .. ..' 


Sixth Amendment: 


"In all criminal prosecutions, the accused 
shall enjoy the right... to have the Assistance 


se 


of Counsel for his defence." 
Federal Rule of Criminal Procedure 5: 


"Proceedings Before the Commissioner. | 

42) Appearance Before the Commissioner. 
An officer making an arrest under a warrant 
issued upon a complaint or any person making 
an arrest without a warrant shall take the 
arrested person without unnecessary delay be- 
fore the nearest available commissioner or be- 
fore any other nearby officer empowered to com- 
mit persons charged with offenses against the 
laws of the United States. When a person arrest- 
ed without a warrant is brought before a conmmis- 
Sioner or other officer, a complaint shall be 
filed forthwith. ' 


"(b) Statement by the Commissioner. The 
commissioner shall inform the defendant of the 
complaint against him, of his right to retain 
counsel and of his right to have a preliminary 
examination. He shall also inform the defendant 
that he is not required to make a statement and 
that any statement made by him may be used against 
him. The commissioner shall allow the defend- 
ant reasonable time and opportunity to consult 
counsel and shall admit the defendant to bail as 
provided in these rules. 


"(c) Preliminary Examination. The defendant 
shall not be called upon to plead. If the defend- 
ant waives preliminary examination, the commission- 
er shall forthwith hold him to answer in the dis- 
trict court. If the defendant does not waive ex- 
amination, the commissioner shall hear the evi- 
dence within a reasonable time. The defendant 
may cross-examine witnesses against him and may 
introduce evidence in his own behalf, If from 
the evidence it appears to the commissioner that 
there is probable cause to believe that an offense 
has been committed and that the defendant has com- 
mitted 1t, the commissioner shall forthwith hold 
him to answer in the district court; otherwise 
the commissioner shall discharge him, The commis- 
Sioner shall admit the defendant to bail as pro- 
vided in these rules. after concluding the pro- 
ceeding the commissioner shall transmit forthwith 
to the clerk of the district court @11' papers in 
the proceeding and any bail taken by him." 
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Federal Rule of Criminal Procedure 40(b): 


"(b) Arrest in Distant District 


"(1) Appearance before Commissioner or 
Judge. If a person is arrested upon a warrant 
issued in another state at a place 100 miles or 
more from the place of arrest, or without a war- 
vant for an offense committed in another state 
at a place 100 miles or more from the place of 
arrest, he shall be taken without unnecessary 
delay before the nearest available commissioner 
or a@ nearby judge of the United States in the 
district in which the arrest was made. 


"(2) Statement by Commissioner or Judge. 
The commissioner or judge shall inform the de- 
fendant of the charge against him, of his right 
to retain counsel and of his right to have a 
hearing or to waive a hearing by signing a waiver 
before the commissioner or judge. The commission- 
er or judge shall also inform the defendant that 
he is not required to make a statement and that 
any statement made by him may be used against 
him, shall allow him reasonable opportunity to 
consult counsel and shall admit him to bail as 
provided in these rules, 


"(3) Hearing; Warrant of Removal or Discharge. 
The defendant shall not be called upon to plead. 
If the defendant waives hearing, the judge shall 
issue a warrant of removal to the district where 
the prosecution is pending. If the defendant 
does not waive hearing, the commissioner or judge 
shall hear the evidence. If the commissioner hears 
the evidence he shall report his findings and re- 
commendations to the judge. At the hearing the 
defendant may cross-examine witnesses against him 
and may introduce evidence in his own behalf. If 
it appears from the commissioner's report or from 
the evidence adduced before the judge that suffi- 
cLent ground has been shown for ordering the re- 
moval of the defendant, the judge shall issue a 
warrant of removal to the district where the pros- 
ecution is pending. Otherwise he shall discharge 
the defendant. If the prosecution is by indict- 
ment, a warrant of removal shall issue upon pro- 
duction of a certified copy of the indictment and 
upon proof that the defendant is the person named 
in the indictment. If the prosecution is by in- 
formation or complaint, a warrant of removal shall 
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issue upon the production of a certified copy 

of the information or complaint and upon proof 
that there is probable cause to believe that 

the defendant is guilty of the offense charged. 
If a warrant of removal is issued, the defendant 
shall be admitted to bail for appearance in the 
district in which a a Nese is pending in 
accordance with Rule « After a defendant is 
held for removal or is discharged, the papers in 
the proceeding and any bail taken shall be trans- 
mitted to the clerk of the district court in which 
the prosecution is pending. 


"(4) Hearing and Removal on Arrest Without 
a Warrant. If a person is arrested without a 
warrant, the hearing may be continued for a 
reasonable time, upon a showing of probable 
cause to believe that he is guilty of the offense 
charged; but he may not be removed as herein pro- 
vided unless a warrant issued in the district in 
which the offense was committed is presented." 


STATEMENT OF POINTS 


1. The prosecution caused appellant to be brought 


before the Grand Jury that was to decide whether to indict 
him for the crimes for which he was being held to answer. 
Appellant was not first afforded an opportunity to consult 
with appointed counsel, nor was he afforded adequate oppor- 
tunity to exercise his privilege against self-incrimination. 
In these circumstances appellant was deprived of the right 
to counsel guaranteed him by the Sixth Amendment, and was 
compelled to testify against himself in violation of the 
privilege secured him by the Fifth Amendment. Moreover, 
this blatently unfair conduct of the prosecution denuded 
the proceedings of the due process of law required by the 
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Fifth Amendment. The Court below therefore erred in 
denying appellant's motion to dismiss the indictment, 

2. The District of Columbia police elicited a 
confession from appellant during a period of unlawful de- 
tention by means of an interrogation the only purpose of 
which was to obtain a confession. The Court below erred 
in admitting appellant's confession into evidence and 
denying his motion to suppress his confession. 

3. The prosecution had access to evidence that 
would have discredited the testimony of its own chief wit- 
nesses. Instead of willingly revealing this information, 
és is required by decisions of this Court and the Supreme 
Court, the prosecutor successfully resisted the repeated 
attempts of defense counsel to acquire the evidence, This 
conduct of the prosecutor is in itself sufficient reason 


for reversing the judgment below. 


4, The Court below interrupted appellant's 


counsel's summation and instructed the jury to find that 
the crime alleged in the indictment had occurred. This 
action wrongfully took from the jury its exclusive right 
to decide all questions of fact in a criminal case. This 
error also is sufficient by itself to require reversal 
of the judgment below, 
SUMMARY OF ARGUMENT 
I 
Appellant, under arrest and in custody, was 


known by the prosecution to be both illiterate and 
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indigent. The prosecutor, norietheless, without informing 
appellant of his right to have counsel appointed to assist 
him before taking this vital step in the proceedings against 
him, caused appellant to be brought before the Grand 
Jury which was to decide whether to indict him. It has 
long been settled that a Grand Jury hearing is a criminal 
proceeding to which the protections of the Bill of Rights 
apply. Because an indigent accused is entitled to the as- 
sistance of appointed counsel at every step in; the proceed- 
ings against him, appellant's Sixth Amendment right to 
assistance of counsel was thus denied him. 
It 

Appellant was also deprived of his Fifth Amend- 
ment privilege not to testify against himself when he was 
made to appear, uncounselled, before the Grand Jury that 
was investigating the crime for which he was being held 
to answer. Such a denial could have been cured, if at 
all, only by a clear and complete cautionary statement by 
the prosecutor of the facts that appellant was an accused, 
that the purpose of the Grand Jury which confronted hin 
was to decide whether to indict him and thereby require 
him to stand trial for the crimes of which he was accused, 
and that in these circumstances appellant had a constitu- 
tional right not to incriminate himself. | 

III 


The conduct of the prosecution in making appel- 


lant appear before the Grand Jury of which he was the tar- 


get, without prior assistance of counsel and in complete 
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ignorance of his constitutional rights, was so fundamentally 
unfair that it deprived appellant of the due process of law 
guaranteed him by the Fifth Amendment. 
Iv 

The trial court erroneously admitted appellant's 
confession in evidence. The confession was made during a 
period of prolonged illegal detention in violation of Rules 
5 and 40(b) of the Federal Rules of Criminal Procedure. 
The police "purpose and conduct" revealed in this record 
was clearly intended and designed to obtain appellant's 
confession before presenting him to a committing magistrate. 
The police in fact had no other reason for questioning ap- 
pellant and thereby delaying his presentation to a judicial 
officer, This illegal police purpose was accomplished by 
reason of a "working arrangement" between state and District 
of Columbia police officers, Apart from this working arrange- 
ment, the District police officer who interrogated appellant 
and obtained the confession from him independently engaged 
in permissible conduct designed to achieve the unlawful 


purpose of extracting a confession from appellant in order 


to support appellant's arrest and conviction. 
Vv 
The prosecutor conceded in his opening statement 
to the jury that the complaining witnesses would not be 
able to identify appellant as a participant in the crime 
charged. Thereafter appellant was identified by one of 
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the complaining witnesses. The prosecutor's persistent 
refusal to disclose the factual basis for his unqualified 
concession despite repeated efforts of appellant's counsel 
to obtain this information deprived appellant of evidence 
that would have been useful in the conduct of appellant's 
defense. This action of the prosecutor directly ignored 
the duties imposed on him by decisions of this Court and 
the Supreme Court. 
VI 

The trial court interrupted appellant's counsel's 
closing argument and proceeded to instruct the jury that the 
erime charged had taken place and that the only question 
was whether appellant or his codefendant was one of the 


perpetrators of the crime, thus depriving appellant of his 


right to have every question of fact resolved by the jury. 


ARGUMENT 
I. APPELLANT WAS DEPRIVED OF HIS CONSTI- 
TUTIONAL RIGHT TO ASSISTANCE OF COUNSEL 
BEFORE BEING BROUGHT FROM HIS CELL TO 
TESTIFY BEFORE THE GRAND JURY He 
INDICTED HIM, 

The Sixth Amendment to the constitution decrees 
that "In all criminal prosecutions, the accused shall enjoy 
the right ... to have the Assistance of Counsel for his 
defence." The precise question presented on this appeal is 
whether an arrested man, twenty-one years old, with a third 
grade education, who is indigent as well as illiterate, is 


entitled to the assistance -- and necessarily, because of 


aS 


his indigency, the appointment -- of counsel before he is 
made to appear before the Grand Jury that is investigating 
the very crimes for which he has been arrested and held to 


answer and to which he has already confessed. 


A. The Facts and Circumstances Surrounding Appel- 


lant's Appearance Before the Grand Jury. 


Appellant was in the District jail on October 2; 


1962, when he was taken before the Grand Jury (Tr. 93). 


He had been in jail since his arrest in North Carolina 
on September 13. His confinement in the District jail 
began on September 17 (Tr. 93-94), by which time the 
District police had already obtained from him confessions 
to four crimes, one of which is in issue on this appeal. 
Appellant's sole communication with a lawyer 
throughout this twenty-day period in police custody took 
place on September 17 when appellant was, for the first 
time since his arrest, taken before a committing magis- 
trate (Tr. 204-05, 208). At this preliminary hearing, 
the Municipal Court judge appointed a lawyer to confer 
with appellant, after appellant promptly accepted the 
Judge's offer to do so (Tr. 92-93). The sole purpose of 
the appointment was to advise appellant of the nature and 
function of the preliminary hearing. Appellant's un- 
challenged and uncontradicted testimony establishes that 
he talked with this lawyer for no more than "about five 
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or ten minutes" (Tr. 93). The sum total of that lawyer's 
advice was that appellant should waive his right to a pre- 
liminary examination. Appellant followed the advice. He 
never again saw that lawyer (Tr. 93). The trial court 
correctly found that appellant "quite clearly ... did have 
but fleeting representation in the municipal court" (Tr. 
248). 


Following this brief appearance in Municipal 


Court on September 17, appellant was remanded to jail. 
Having waived preliminary examination, he was, pursuant 

to Federal Rule of Criminal Procedure 5(c), being held to 
answer in the District Court on the very charge aS to which 
he was called to testify before the Grand Jury that indicted 
him. Fifteen days later, on October 2, he was taken hand- 
cuffed from his cell and brought before the Grand Jury 

(Tr. 94-95, 97-98). The record nowhere shows that, at any 
time after his appearance in Municipal Court, appellant 

was asked whether he wanted to testify before the Grand Jury, 
or that he requested the opportunity to do so, yet the 
prosecution knew, or should have lkmown, when it ordered 
appellant removed from his cell and delivered to the Grand 
Jury, that appellant had not consulted with and did not 
have counsel since September 17, fifteen days earlier -- 
and then only for a "fleeting" five or ten minutes. The 
prosecution knew from the face of confessions already in 


their possession that appellant could not read. A significant 
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manifestation of his difficulty in comprehending even 
verbal communication appears from the fact that a simple 
waiver of extradition form (J.A. 7-8, No. 17,691) had to 
be read aloud to him twice and orally explained before 
he was able to satisfy the police officer that he under- 
stood it, (Tr. 151-52, 170). 


The prosecution also knew that its sole purpose 


in bringing appellant before the Grand Jury was to elicit 
incriminating testimony from appellant and thereby assure 
his indictment for the very crimes of which he was accused, 
for which he had been arrested and jailed, and into which 
the Grand Jury was investigating. Yet, not once during 
those fifteen days of his complete custody and control by 
the District authorities and not once during his interro- 
gation before the Grand Jury was appellant asked whether 
he would like "the Assistance of Counsel for his defence," 
Nor was he informed either in his cell or in the Grand 
Jury room that the Constitution guarantees him such as-~ 
sistance and that counsel would be appointed to advise 
hin, 


B. The Right to Counsel Guaranteed by the Sixth 
Amendment Extends to an Accused "at Every Step 


in the Proceedings Against Him." 


The keystone case is, of course, Johnson v, zerbst, 
aw. 
304 U.S. 458 (1938), which holds that conviction after trial 
in a Federal court of a defendant unable to employ counsel 


does not square with the command of the Sixth Amendment in 
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the absence of a waiver of counsel "competently and intelli- 
gently" made, Id. at 468. In holding that "the Sixth Amend- 
ment withholds from Federal courts, in all criminal proceed- 
ings, the power and authority to deprive an accused of his 
liberty unless he has or waives the assistance of Counsel," 
the Court adopted without qualification the position of an 
earlier decision, Powell v. Alabama, 287 U.S. 45, 69 
(1932), that an accused "requires the guiding hand of 
counsel at every step in the proceedings against him." 
Since the Sixth Amendment guarantee thus is an 
expression of the conviction that a criminal defendant 
"requires the guiding hand of counsel at every step in 
the proceedings against him," the only issue is whether in 
the circumstances we have stated the Grand Jury appearance 
was a step in the proceedings against this appellant. Be- 
cause -- probably for constitutional reasons that are de- 
veloped in Part II of this Brief -- it is most uncommon 
for Federal prosecutors to call before the Grand Jury 
persons so clearly marked as defendants as was this appel- 
lant, there is understandably no decision of the Supreme 
Court or of this Court squarely in point. But it is in- 


escapable from decisions of the Supreme Court and this 


Court that the Grand Jury appearance was a critical step 
in the proceedings against appellant and that he! was en- 
titled to have counsel appointed to advise him before this 


step was taken. 
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More than twenty years ago, this Court, relying 
heavily on Johnson v, Zerbst, held that the right to the 
appointment of counsel extends to the time of arraignment 
of one accused of a misdemeanor. Evans v. Rives, 75 App. 
D.C. 242, 126 F.2d 633 (1942). Since Evans did not know 
that he had a constitutional right to counsel and the court 
did not tell him, "he could not waive the same." Id. at 
250, 126 F.2d at 641. In thus extending the unqualified 
right to counsel to the pre-trial stage, this Court unan- 
imously ruled: "An accused is no less an accused at that 
stage of the proceedings than at any other, and, as we have 
pointed out above, no less in need at that stage than at 
any other of the assistance of counsel. The constitution- 
al guarantee makes no distinction between the arraignment 
and other stages of criminal proceedings in respect of the 
application of the guarantee." Ibid. Moreover, the Court 
ruled, to assume that appointed counsel could honestly 
have entered no other plea than the guilty plea made by 
the accused is both “unwarranted and dangerous," id. at 
249, 126 F.2d at 640, because, as put by the Supreme Court, 
"The right to have the assistance of counsel is too funda- 
mental and absolute to allow courts to indulge in nice 
calculations as to the amount of prejudice arising from 


its denial." Glasser v. United States, 315 U.S. 60, 76 


(1942), see also Wood v. United States, 75 App.D.C. 274, 


ser ontay 


4 
128 F.2d 265 (1942). v 


Recently, the Supreme Court has re-emphasized most 


clearly that the right to counsel made effective by gohnson 
v. Zerbst, Supra, comprehends more than the trial of guilt 
or innocence. Two such decisions involved appeals taken 
in forma pauperis from convictions in the Federal courts; 
one case dealt with the right to counsel on appeal from a 
conviction in a state court; and two decisions concerned 
the right to counsel in state criminal proceedings before 
trial, 

The Federal court proceedings arose out of attempts 
by convicted indigents to take appeals in forma pauperis, 
Section 1915 (a) of Title 28 of the United States Code pro- 
vides that "An appeal may not be taken in forma pauperis if 
the trial court certifies in writing that it is not taken in 
good faith." In Johnson v. United States, 352 U.S. 565 (1957), 
the Court, on the authority of Johnson v. Zerbst, held that 
even when the trial court certifies that an in forma pauperis 
appeal "is not taken in good faith," the Court of Appeals 


must assign counsel to assist the convicted man in prosecuting 
—— ee ee ee 


4/ and the Municipal Court of Appeals for the District of 
Columbia has held that counsel must be appointed to 
represent an accused in pre-trial proceedings held to 
determine whether he is mentally capable of understanding 
the criminal charges lodged against him. Evans v. United 
States, 83 A.2d 876 (1951). "ooking at the substance 
rather than the form," the court ruled that the sanity 
hearing "was a step in the criminal proceedings against 
the appellant." Id. at 880. 
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his application for leave to appeal in forma pauperis and 
in challenging the trial court's certification. Shortly 
thereafter the Court held not only that allowance of such 
an appeal "should not be denied until an indigent has had 
adequate representation by counsel," but further that it 


is not enough that counsel perform the role of an amicus. 


"[R]epresentation in the role of an advocate is required," 


Ellis v. United States, 356 U.S. 674, 675 (1957). 


Nor may a state appellate court, consistent with 
the Fourteenth Amendment, deny the appointment of counsel 
on appeal on the basis of an ex parte examination of the 
trial court record made to determine whether such appoint- 
ment of counsel would be “of advantage to the defendant or 
helpful to the appellate court." Douglas v. California, 
372 U.S. 353, 355 (1963). Furthermore, an accused in a 
state criminal proceeding is denied due process if counsel 
is not appointed to represent him at his arraignment when 
arraignment is "a critical stage" in the proceeding either 
because the state procedure requires certain defenses to be 
asserted at that point, Hamilton v. Alabama, 368 U.S. 52, 
53 (1961), or because what in fact takes place at the 
arraignment in some practical manner disadvantages the de- 
fendant, White v. Maryland, 83 Sup. Ct. 1050, 1051 (1963). 

As these decisions make clear, an accused is en- 
titled to the appointment of counsel at any "step in the 
proceedings against him" to which any important consequence 
may attach. To deny that the Grand Jury proceeding was not 
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of eritical importance to appellant would require this Court 


to "shut . . . [its] mind to the plain significance of what 
here transpired," Watts v. Indiana, 330 U.S. 49, 54 (1948). 
There can be no quarrel with the fact that on October 2 
appellant was taken before the Grand Jury for the purpose of 
enabling that Grand Jury to decide whether to indict appellant 
for the crimes for which he was being held to answer after 
waiving preliminary hearing. Obviously that step was as 
important to appellant as were the arreignments in Evans, 
Hamilton, and White and the opportunity to appeal in Johnson, 
Ellis, and Douglas, Supra. Had the Grand Jury refused to 
indict him, appellant would have been released. Because the 
Grand Jury did indict him, appellant remained in jail and 
was required to stand trial. The Grand Jury proceedings 
were, of course, a step against appellant. Their importance 
to appellant is clear beyond cavil. The Sixth Amendment 
entitled appellant to the appointment and advice of counsel 
before that step was taken which presented him to the Grand 
Jury. 


C. The Right to Assistance of Counsel Cannot 
Constitutionally be Denied Appellant Because 


of His Indigency or His Ignorance. 


Certainly appellant would have had the benefit of 
counsel prior to appearing before the Grand Jury that in- 
dicted him if he had had both the funds to employ counsel 


and the knowledge necessary to comprehend the precarious 
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Situation that confronted him. He had neither, He was in 
jail because he could not make bond. He hada third-grade 
education, is wuable to read, and can barely write. 

We cannot know whether the prosecutor would have 
attempted to bring appellant before the Grand Jury if he 
had retained counsel. But had such a step been tried by the 
prosecutor, there would be no rational basis for assuming 
that retained counsel would have permitted appellant -- as 
did the prosecutor -- to appear before the Grand Jury ignor- 
ant of his rights and obligations. In Justice Jackson's 
words, "any lawyer worth his salt," Watts v. Indiana, supra, 
at 59, would have explained to appellant the nature and 
function of a Grand Jury, the obvious purpose and objective 
of calling appellant before this particular Grand Jury, and 
the Constitutional right of appellant at least to refuse to 
answer the incriminating questions he most certainly would 
be asked -- if not to decline to appear at all. (See Part IT, 
infra.) That appellant did not receive such advice from an 
attorney stems solely from his inability to pay for it and 
from the prosecution's inexcusable failure to see to it that 
counsel was appointed to assist appellant at this point of his 
undeniable need for guidance. 

The Supreme Court has made it perfectly clear that 
the Constitution does not permit forcing an accused to "shift 


for himself" because he is an indigent. Douglas v. California, 


supra, at 358. And such treatment is constitutionally 
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impermissible whether it involves the furnishing of a trans- 


ceript on direct appeal from a conviction, Griffin v. Illinois, 
351 U. S. 12 (1956), Eskridge v. Washington, 357 U.S. 214 
(1958 );or on collateral attack, Zane v. Brown, 372 U.S. 477 
(1963); the imposition of a filing fee on direct appeal, 
Burns v. Ohio, 3600.8, 252 (1959); or in habeas corpus pro- 
ceedings, Smith v. Bennett, 365 U.S. 708 (1962) ; or the ap- 
pointment of counsel to assist in preparing an appeal, 
gohnson v. United States, Ellis y. United States, and Douglas 
v. California, supra. 

Had appellant retained counsel and asked to con- 
sult with him before appearing at the Grand Jury, there would 
seem to be little doubt that the prosecutor's refusal to 
honor such a request would have violated the Sixth Amendment, 
The Supreme Court only recently held that when an accused, 
shortly after arrest, and following a prompt oral confession 
of robbery, is refused permission to call a lawyer or his wife 
before signing a written confession, admission of the signed 
confession at the trial violates the Fourteenth Amendment. 
Haynes v. Washington, 31 U.S.L.Week 4492 (May 27, 1963). 

Moreover, Crooker v. California, 357 U.S. 439 (1957) 
and Cicenia v. Legay, 357 U.S. 504 (1957), indicate that the 
Supreme Court would not countenance the deprivation of counsel 
worked by the prosecutor here, 


Crooker claimed that the refusal of his request to 


consult with counsel, while he was being questioned by the 
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police about a crime and before he confessed, rendered the 
use of his subsequent confession, even if voluntary, a vio- 
lation of due process. The Supreme Court rejected this con- 
tention by a vote of 5-4, That the demand for counsel 
was made prior to indictment was of no significance, how- 
ever. Indeed, the majority acknowledged that a state's re- 
fusal of counsel violates due process "not only if the ac- 
cused is deprived of counsel at trial on the merits ... 
but also if he is deprived of counsel for any part of the 
pre-trial proceedings," where such deprivation results in 
the absence of "that fundamental fairness essential to the 
very concept of justice." Id. at 339. But what the major- 
ity did hold and the basis for its ruling is pertinent. 
Because Crooker was a state, not a federal, con- 
viction and because due process is a concept "less rigid 
and more fluid than those envisaged in other specific and 
particular provisions of the Bill of Rights," id. at 441, 
an assessment was required of all the circumstances surround- 


ing the denial of counsel. The crucial circumstances were 


petitioner's "age, intelligence, and education." Id. at 


438. Crooker was 31 when arrested. He was a college grad- 
uate. He had attended the first year of law school, studied 
criminal law and used his knowledge there acquired to inform 
his questioners that the results of a lie detector test, 
which he had been asked to take, would be inadmissible at 
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trial without a stipulation by the parties. Thus, the 
majority found that "the sum total of the circumstances 
here during the time petitioner was without counsel is a 
voluntary confession by a college-educated man with law 
school training who knew of his right to keep silent.” 
Such facts, the majority concluded, did not reveal that 
Crooker had been "so 'taken advantage of!" as to violate 
due process of law. Id. at 4ho, 

The teaching of Crooker does not end with the 


majority opinion. The opinion of the four dissenting 


Justices postulates, by reference to learned legal writ- 
ings, what the happenings to appellant at the District jail 
prove: 3 
"tT? at any time, from the time of his 
arrest to final determination of his guilt 
or innocence, an accused really needs the 
help of an attorney, it is in the Dee 
period ....!" 
"Or as stated by a Committee headed by 
Prof, Zechariah Chafee, 'A person accused of 
erime needs a lawyer right after his arrest 
See aenore than at any other time.'" Id. 
at 4h 
The petitioner in Cicenia had consulted with 
his attorney immediately prior to submitting to police 
questioning, but the lawyer's efforts to see him during the 
interrogation were rebuffed by the police until petitioner 
confessed. Although the majority declined to hold that the 
state's refusal to permit consultation with counsel during 


police questioning violated due process, Justice Harlan 
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took pains to point out: 
"We share the strong distaste expressed by 
the two lower courts over the episode disclosed 


by this record .... Were this a federal pros- 
secution we would have e 


This, of course, is a federal prosecution. We do 
not ask the Court to go so far as to invalidate appellant's 
confessions on Constitutional grounds. See Part Ivy, infra. 
But it seems clear that appellant cannot be disadvantaged 
either because of his indigency or because of his ignorance. 
To hold that he was not entitled to have counsel appointed 
before being required to take the irretrievable step of ap- 
pearing before the Grand Jury would sanction precisely such 
overreaching by the prosecution at a vital "step in the pro- 
ceedings against him." 

Apart from his indigency, appellant was in much 
greater need of legal assistance at that point than the 
petitioners in Ciceneia, Crooker or Haynes, supra. 

Appellant had not consulted with counsel immedi- 
ately prior to his interrogation by the prosecutor as did 
the petitioner in Cicencia, supra, before submitting to 
police interrogation, 

He had none of the advantages of “age, intelli- 


gence, and education" of the petitioner in Crooker, supra. 
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Indeed, it would be difficult to contrive a more 


striking contrast of "age, intelligence, and education" be- 
tween Crooker and appellant than that which exists in fact. 
Crooker, 31 when arrested, appellant, 21; Crooker, sophisti- 
cated even about the rules of evidence in criminal cases, 
appellant, unable to understand a simple waiver of extra- 
dition form until it was read to him twice; Crooker, a 
college graduate with a year of law school education, appel- 
lant, a third grade education that left him unable to read 
and barely able to write. 3 

He is not, as was the petitioner in Haynes, supra, 
@ skilled worker of mature age. Nor can it be said of 
appellant, as it was said of the petitioner by the dissent 
in Haynes, that he "1s neither a stranger to police tech- 
niques and custodial procedures nor unaware of his rights 
on arrest." The petitioner in Haynes had been convicted 
of breaking and entering in 1949, and robbery, jai breaking, 
and auto theft in 1950. Haynes v. Washington, supra at 47. 
Appellant has no prior felony convictions. | 

It requires little argument to demonstrate that 
appellant did not and could not possibly "competently and 
intelligently" waive the assistance of counsel. He was 
not told of such right and, therefore, obviously could not 
know that it existed. Evans v. Rives, supra. Even had he 
been tora, his"background, experience, and conduct" did not 
prepare him to make an intelligent waiver, It is a common- 


place in our jurisprudence that “courts indulge every 
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reasonable presumption against waiver" of fundamental con- 
stitutional rights. Johnson v. Zerbst, supra at 464. ap- 


pellant's circumstances present the classic example of both 


the wisdom and necessity of that doctrine. Compare Griffith 


V- Rhay, 282 F.2d 711 (9th cir. 1960); cert. denied, 364 u.s. 
941 (1961); gudd v. United states, 89 app.D.c. 64, 190 F.2a 
649 (1951). 

Finally, there can be no doubt that appellant's 
Pight to counsel could have been readily fulfilled. When 
the prosecutor decided to bring appellant before the Grand 
Jury, he could have, with facility, seen to it that appel- 
dant was counselled by an attorney. Judges of the District 
Court are certainly accessible to the prosecution. Any one 
of them could and, no doubt, upon the prosecutor's request, 
would have appointed counsel to confer with appellant upon 
being advised of the prosecutor's intentions. An even less 
formal, but no less effective, avenue was also available to 
the prosecution. The Legal Aid Agency, with offices in the 
same building as the prosecution, could have been requested 
to assist or advise the appellant. Such a request would 
certainly have been honored, Indeed, the attorney appointed 
to represent appellant after the indictments issued is a 
member of the Legal sia Agency staff, 

The prosecution, however, followed an even less 
troublesome course of conduct. It chose to ignore appellant's 


manifest need of, and right to, the assistance of counsel, 
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If the prosecution is permitted to reap the harvest of its 


conduct here, it will make a mockery of what Justice Suther- 


land described to be the interest of the United States in a 


criminal prosecution -- "not that it shall win a case, but 


that justice shall be done." Berger v. United States, 295 


U.S. 78, 88, (1935). This Court can both prevent such an 


occurrence and assure the accused of his Constitutional 


right to the assistance of counsel "at every step in the 


proceedings against him," only by reversing appellant's con- 


viction and dismissing the indictment. 
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II, WHEN APPELLANT WAS TAKEN FROM HIS CELL TO 
TESTIFY BEFORE THE GRAND JURY INVESTIGATING 
THE CRIMES OF WHICH HE WAS ACCUSED, APPEL- 
LANT WAS "COMPELLED TO BE A WITNESS AGAINST 
HI SELF" IN VIOLATION OF THE FIFTH AMENDMENT 
IQ THE CONSTITUTION. 


Several years ago, Judge Prettyman, writing for 


himself ‘and Judges Washington and Danaher, sounded the 


following warning to prosecutors: 


"No doubt it would be a boon to prosecutors if 
they could summon before a Grand Jury a person 
against whom an indictment is being sought and 
there interrogate him, isolated from the pro- 
tection of counsel and presiding judge and in- 
sulated from the critical observation of the 
public. But there is a serious question whether 
our jurisprudence, fortified by constitutional 
declaration, permits that procedure." Bowell v. 


United gates: 96 App.D.C. 367, 372, 200 F.2d 
209, 27% (1955 


3 e 
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That, "serious question” must now be answered be- 
cause the prosecution here pursued and achieved the boon, 
while disregarding Judge Prettyman's warning. 

Appellant's position is that, in the circumstances 
of this case, the mere compelling of his appearance before 
the Grand Jury that was to decide whether he should be in- 
dicted violated his Fifth Amendment right not "to be a wit- 
ness against himself." Assuming, but not conceding, that, 
even in the Grand Jury room, the prosecutor could have cured 


this deprivation of appellant's fundamental right not to 


incriminate himself by fully and fairly informing him of the 


jeopardy he was in and of the constitutional protections 
available to him, that was not done. These errors can only 
be cured by dismissal of the indictment, which was obtained 
on the basis of appellant's self-incriminating testimony. 
A. The Fifth Amendment Forbids Bringing An 
Ignorant, Uncounselled, Arrested Accused 


Before a Grand Jury to Testify About The 
Very Crimes For Which An Iadictment Against 


Him Is Being Sought. 
We have already detailed the circumstances in 

which appellant was made to appear before the Grand Jury. 

Part I, supra. Briefly, he did not ask to appear and was 

not afforded counsel to advise him whether he should appear. 

He was simply taken from his cell and delivered to the Grand 
Jury. He had never appeared before a Grand Jury before, did not 
know what a Grand Jury is or does, and was not told that 
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he was the bull's eye of the Grand Jury's target that day. 

The government did not claim below and cannot 
demonstrate here that appellant was called before the Grand 
Jury merely as a witness who might have possessed informa- 
tion of a general nature pertaining to a general investi- 
gation of crime. The prosecutor's only purpose in bringing 
appellant before the Grand Jury was to indict him with his 
own words. The format used was both simple and effective. 
The prosecutor read aloud appellant's written confessions 
and asked appellant whether the confessions were his and 
if they were true. Appellant identified for the Grand Jury 
the confessions previously elicited from him and acknowledged 
their truth. Although other evidence of his guilt may have 
been available, apparently none was presented. “(trial Tr. 
481). : 

Thus, this Court must decide the "serious ques- 
tion whether our jurisprudence, fortified by constitutional 
declaration" permits the procedure used to indict appellant. 
Neither the history, philosophy, nor the language of the 
Fifth Amendment sanctions the procedure adopted by the gov- 
ernment in this case. 

The Fifth Amendment to the Constitution unambigu- 
ously and without qualification provides, "no person . . . 
shall be compelled in any criminal case to be a witness 
against himself . ..." "our forefathers, when they wrote 


this provision into the Fifth Amendment of the Constitution, 


had in mind a lot of history which has been largely forgotten 
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today. See VIII Wigmore on Evidence (3d ed. 1940) § 2250 et 


Seq.; Morgan, The Privilege Against Self-Incrimination, 34 
Minn. L. Rev. 1 (1949). They made a judgment and expressed 
it in our fundamental law, that it were better for an occa- 
Sional crime to go unpunished than the prosecution should be 
free to build up a criminal case, in whole or in part, with 
the assistance of enforced disclosures by the accused.!" 
Frankfurter, J., in Ullmann v. United States, 350 U.S. 422, 
427 (1956), quoting Chief Judge Magruder in Maffie v. United 
States, 209 F.2d 225, 227 (1st Cir. 1954). 

This judgment was not the product of sentimental- 
ity. It was rather a conscious choice of tough-minded men 
aware of the lessons as well as of the facts of history. 
Because of their choice, 


"Ours is the accusatorial as opposed to the 
inquisitorial system. Such has been the 
characteristic of Anglo-American criminal 
justice since it freed itself from practices 
borrowed by the Star Chamber from the Con- 
tinent whereby an accused was interrogated in 
secret for hours on end. See Ploscowe, The 
Development of Present-Day Criminal Procedures 
in Spee and America, 48 Harv. L. Rev. 433, 457, 
458, 467-473 (1935). Under our system society 
carries the burden of proving its charge against 
the accused not out of his own mouth. It must 
establish its case, not by interrogation of the 
accused even under judicial safeguards, but by 
evidence independently secured through skillful 
investigation. ‘The law will not suffer a pris- 
oner to be made the deluded instrument of his 
own conviction.! 2 Hawkins, Pleas of the Crown 


c 46, § 34, (8th ead., 182%)." Frankfurter, J., 
in Watts v. Indiana, 338 U.S. 49, at 54, 
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The Fifth Amendment privilege against self- 
incrimination is thus indigenous to Anglo-American law. 
Because it is the keystone of our unique criminal pro- 
cedure, the Supreme Court has directed that "thd s provision 
of the Amendment must be accorded liberal construction in 
favor of the right it was intended to secure,” ‘Hoffman Vv. 
United States, 341 U.S. 479, 486 (1951); see Ullmann v. 
United States, supra at 427; arndstein v. McCarthy, 254 U.s. 
71 {1920); Counselman v. Hitchcock, 142 U.S. 547, 562 (1892). 

AS appears from its language, the command of the 


Fifth Mlenament is violated whenever two conditions occur; 


(1) that a person testifies "in any criminal case , ., 
against himself", (2) that the testimony is "compelled." 

Proceedings before a Grand Jury constitute a 
re ease", Counselman v. Hitchcock, 
supra. It is undebatable, and the prosecution has never 
denied, that the Grand Jury proceedings in which appellant 
testified were direct "against him." Appellant's presence 
before the Grand Jury was indeed "compelled," "Certainly, 
a jailer taking a prisoner before the Grand Jury! is as 
compelling as serving a summons upon him," Taylor Vv. 
Commonwealth, 274 Ky. 51, 118 S.w.2d 140, 142 (1938). 

The precise question of this case has arisen in- 
frequently, and for a very good reason. It is simply not 
the ordinary practice for a prosecutor to call before a 


Grand Jury a person whose indictment is sought. | "Indeed, 
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one would suppose that, as a matter of ethics or fair play 
or policy, a prosecutor would in all cases refrain from 
calling as a witness before a Grand Jury any person who is 
de jure or de facto an accused. The absence of appeals to 
this court involving the problem under discussion would 
Seem to indicate that some such rule or practice is ob- 
Served in the prosecutors! offices in this eircuit." 

United States v. Scully, 225 F.2d 113, 116 (2a Cir.), cert. 
denied, 350 U.s. 897 (1955). Prosecutors, motivated by a 
Sense of fair play, and admonished by judicial warnings 
Such as Judge Prettyman's in Powell v. United States, supra, 
just do not ordinarily attempt to do what was done to appel- 
lant. 

On the rare occasion where the prosecution has 
transcended the limitations imposed by the Fifth Amendment 
by compelling the target of an investigation to testify be- 
fore a Grand Jury, the federal courts have guashed the re- 
sulting indictment. United States v. DiGrazia, 213 F.Supp. 
232 (N.D.I11. 1963); United states v. Lawn, 115 F.Supp. 674 
(S.D.N.Y. (1953); United states Vv. Edgerton, 80 Fed. 374 
(D.Mont. 1897); see United states v. Miller, 80 F.Supp. 979, 


981 (E.D. Pa. 1948) (dictum); cf. Maffie v. United States, 


Supra (reversing contempt conviction); Marcello v. United 
States, 196 F.2d 437 (5th Cir. 1952) (same); In Re shaw, 

172 Fed. 520 (C.C.S.D.N.Y. 1909) (quashing subpoena); 

United States v. Bell, 81 Fed. 830 (W.D.Tenn. 1897) (directing 
acquittal of charge of perjury before pension examiner). 


\ 
ie : 

‘ All of the 50 states have provisions similar to 
the Figth amendment.2/ thirteen state courts that have 
been asked to rule on the validity of an indictment pre- 
sented by a Grand Jury before which the accused had testi- 
fied during an investigation of which he was the target 
have ruled that the indictment must be dismissed, &/ 


In four others, including one where the resulting 


information was quashed, courts have held that testimony 


5/ In 48 states the provision is written into the consti- 
tution. See VIII Wigmore Evidence § 2252 n.3 McNaughton 
Ed. 1962). In New Jersey it is statutory. N.J.Rev.Stat. 
§ 20;84a-17 (supp ; 1960); see State v. White, 27 N.J. 
158, 142 a.2d 65 (1958). In Iowa the privilege against 
self-incrimination has been created by judicial decisions 
proceeding under the due process clause of the state con- 
stitution. See Amana Socty v. Selzer, 250 Iowa 380, 94 
N.W.2d 337 (1959); State v. Height, 117 Iowa 650, 91 N.wW. 
935 (1902). See also Iowa Code § 622,14 (1954). 


See Culbreath v. State, 22 Ala. App. 143, 113 So. 465 
sea Claborn v. State, 115 Ark. 387, 171 S.W. 862 
4); People v. Schneider, 133 Colo. 173, 292 P.2a 
982, 986 (2956) 5 Jenkins v. State, 65 Ga.app. 16, 14 
S.E.2d 594 (1941); Boone v. People, 148 111, 5 
N.E. 99(1894); State v. Pence, 173 Ind. 99, 89 N.E. 488 
(1909); Taylor v. Commonwealth, 274 Ky. 51, 118 S.W.2d 
140 (1938); State v. Jemison, 240 La. 787, 125 So.2d 363 
1960); State v. Rixon, 180 Minn. 573, 231 N.W. 217 
1930); Wall v. State, 105 Miss. 543, 62 So. 417 (1913); 
State v. Naughton, 221 Mo. 398, 120 S.w. 53 (1909); 
People v. Iaino, 10 N.Y.2d 161, 176 N.E.2d 571, 218 N.Y. 
S.2d 647 (1961); Commonwealth v. Kilgallen, 379 Pa. 315 
108 A.2a 780 (1954). 
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taken from an accused by & coroner was unlawfully procurean. 

In at least another three states, the courts, when 
presented with cases involving Grand Jury witnesses who were 
not the target of the investigations during which they have 
testified, or who did not incriminate themselves, have -- 
as this Court did in Powell v. United States, supra, -- 
noted their disapproval of the inquisition of target wit- 
nesses before Grand Juries. 8/ 

Although the precise question has never been de- 
cided by the Supreme Court, the rationale of Counseiman ve 
Hitchcock, supra, compels the conclusion that appellant's 
rights under the Fifth Amendment were violated when he was 
called before the Grand Jury. In Counselman the government 
contended that the petitioner should be required to testify 
against himself before a Grand Jury because his Fifth Amend- 
ment rights were satisfied by a statute that provided that 
no evidence given by a witness before a Grand Jury could be 
"in any manner used against [him]. . . in any court of the 


United States, or in any proceeding . . . in respect to 


quashin 
N.W. 79 


T/ State v. Halvorsen, 110 S.W.2d 132 (S.D. 1961) ( 

information); State v. Meyer, 181 Iowa 440, 164 

33 3 State v. Allison, 116 Mont. 352, 153 P.2a 141 
> 


19 Maki v. State, 18 Wyo 481, 112 Pac. 334 (1911). 


8/ See State v. Fary, 19 N.J. 431, 117 A.od 499, 502 (1955) 
(Brennan, J.) ("It doubtless is not, as it mould not be, 
the practice of our prosecutors and grand juries to sum- 
mons witnesses whose indictment is contemplated."); State 
v. Frizell, 111 N.C. 722, 16 S.E. 409 3532) Lindsey v. 
State, 69 Ohio St. 215, 69 N.E. 126 (1903). 
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any crime. . .." 142 U.S. at 560. 

The Court found that the immunity granted by the 
statute was less than that required by the Fifth Amendment. 
Therefore, it was held that the statute improperly required 
persons to testify before a Grand Jury and was wnconstitu- 
tional. The Court said that the statute "afforded no pro- 
tection against that use of compelled testimony which con- 
stituted in gaining therefrom a knowledge of the details of 
a@ crime. . .." Thus, in Counselman, the court "held the 
Act unconstitutional because, while it prevented the use 
of the evidence against the witness, it did not preclude 
his prosecution as a result of information gained from his 
testimony." United States v. Monia, 317 U.S. 424, 428 
(1943) (Emphasis supplied.) 


Appellant's indictment was a direct "result of 


information gained from his testimony." As the Supreme 

Court, this Court and numerous courts in other jurisdictions 
have either held or indicated, this use of appellant's testi- 
mony before the Grand Jury violated his constitutional rights. 
And in this case, unlike Coppedge v. United States, 114 app. 
D.C. _, 311 F.2d 128 (1962), cert. denied, 31 U.S. L. Week 
3390 (May 27, 1963), the denial of constitutional right was 
the direct product of the prosecutor's act. See 311 F.2d at 
131, n. 7. Moreover, so far as appears from the record no 
evidence other than appellant's testimony was before the Grand 
Jury. (Trial Tr. 481). Therefore, the Court below erred 
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when it denied appellant's motion to dismiss the indict- 
ment against him. 


B. The Beprivation of Appellant's Fifth 
Amendment Right Not to Incriminate Himself 
Was Not Cured by the Oral Warning Given Him 
by the Prosecutor in the Presence of the 
Grand Jury. 


The preceding portions of this Brief make clear 


that appellant was told nothing of his constitutional rights 


before he entered the Grand Jury room at the prosecutor's 
call. As demonstrated above, this complete failure on the 
part of the prosecution to take the necessary steps to pro- 
tect appellant is grounds for dismissal of the indictment 
procured against him. 

Assuming that the prosecutor could have cured 
this deprivation of appellant's fundamental right not to 
incriminate himself, the last opportunity to do so took 
place once the appellant was inside the Grand Jury room. 
The only possible vehicle for such an eleventh hour cure 
was the prosecutor's cautionary statement made in the 
presence of the Grand Jury. The full text of that state- 
ment, which follows, reveals that the prosecutor by no 
means cured the pre-existing deprivation of appellant's 
constitutional rights: 

"Mr. Short, I want you to know that you 
are before the Grand Jury and that we are 


going to ask you some questions. I want you 
to know you don't have to say anything here 
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if you don't want to. You don't have to 

tell us anything. If you do tell us any- 

thing your statement is being taken down 

and can be used against you at any future 

trial arising out of any matter that we 

talk about here, or any other matters," 

(Tr. Nov. 20, 1962 at 8). 

The statement manifesta a continuing lack of con- 
cern on the part of the prosecution as to whether appellant 
had received the advice of counsel before the prosecutor 
had him delivered to the Grand Jury room, Moreover, the 
prosecution made no effort to advise appellant that he was 
entitled to such assistance or to inquire whether appellant 
either was aware of that right or wanted to exercise it. 

Secondly, despite the prosecutor!s obvious knowl- 
edge, from the face of the confessions in his possession, 
that appellant's ignorance was of such magnitude that he 
could not even read, the prosecutor made no effort either 
to inform appellant of what a Grand Jury does, or that this 


particular Grand Jury was to use appellant's testimony to 


decide whether to indict him for the crimes to which he had 


confessed. 

Finally, appellant was not told that, in the eyes 
of the Grand Jurors, he was a man accused of eriminal con- 
duct. He was not told that he would be asked incriminating 
questions. Nor was he told that the purpose of the Fifth 
Amendment privilege -- and its utility to him = is to en- 
able men accused of crime to refrain from condeming them- 


selves when asked such questions. 
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It is obvious that the statement made to appel- 
lant would have made it impossible for an uncounselled 
layman of average intelligence, education, and background 
competently to decide whether to exercise the constitutional 
right guaranteed him by the Fifth Amendment to refuse to : 
answer any questions that would tend to incriminate him. 
Such a decision to be understandingly made, must depend on 
full knowledge of the rights granted accused men by the 
Constitution, a recognition of the reasons for which testi- 
mony is sought, and the probable consequences of inculpa- 
tory statements: "If that be true of men of intelligence, 


how much more true is it of the ignorant and illiterate 


w 


+ + such as appellant, Powell v. Alabama, supra, 69. It 
cannot seriously be argued that appellant, with his "back- 
ground, experience, and conduct," Johnson v. Zerbst, supra 


at 464, even knew of his constitutional rights, let alone 


understood them and intelligently waived them, 

This Court need not, of course, decide whether the 
statement given here by the prosecutor as a prelude to putting 
clearly incriminating questions to an accused before the 
Grand Jury would be adequate for the layman of average in- 
telligence and education, for this appellant cannot, by any 
stretch of the imagination, be thought to fit into that 
cavegory. 

And in view of the prosecutor's knowledge of appei- 


iant's ignorance, indigence, and lack of advice of counsel, 
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he was obligated to do for appellant at least as much as 


the prosecutor did in United States v. Cleary, 265 F.2d 

459 (2d Cir.), cert. denied, 360 U.S. 936 (1959), reversing 
164 F.Supp. 328 (S.D.N.Y. 1958). Like appellant, Cleary 
appeared before the Grand Jury that indicted him after he 
had been arrested. But there the similarity ends. Cleary 
had been released on bail. More importantly, once while 

in jail and on three or four occasions after being released, 
Cleary was interviewed by an Assistant United States Attor- 
ney, who on the first occasion, and at least ones thereafter, 
advised Cleary of his constitutional right to remain silent. 
During these interviews, Cleary led the prosecutor to be- 
lieve that he wished to cooperate with the prosecution. 

164 F.Supp. at 330-31. On the last of these occasions, the 
day before his appearance before the Grand gury, Cleary was 
questioned by the prosecutor in his office and was advised 
as follows by the prosecutor: 

"tQ, At the very outset, I want to advise 
you that you have a constitutional right to re- 
main silent and not to answer any question -- 
in other words, to say nothing, but in the event 
you say anything or answer any questions, what- 
ever you say can be used against you in a crin- 


inal proceeding; do you understand To rights? 
A. Ido.'" Id. at 331. 
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Further questions brought out that Cleary had consulted 


with an-attorney prior to coming to the prosecutor's 
office, 


This was not the end of the prosecutor's care to 
see that Cleary fully understood his Fifth Amendment right 
not to incriminate himself. When Cleary voluntarily appeared 
before the Grand Jury he was advised as follows: 


"1Q. Mr. Cleary, I want to advise you that 
you are an accused person, and you have a consti- 
tutional right to remain silent or not to answer 
any questions, or any particular question, the 
answer to which may tend to incriminate or degrade 
you. But if you do answer any questions, or make 
any statements, these statements can be used 
against you in a criminal proceeding. Do you 
understand that? A. I understand.'" 


Once again, the prosecutor took care to inquire whether Cleary 


9f "'Q. You are appearing here in my office voluntarily? 
A. Yes. 


"tQ. You have discussed this matter with your attorney, 
have you not? A. Yes. 


"IQ. What is his name? A. He isn't retaining me yet. 
"IQ. You have not retained him? A. No. Not yet. 
"tQ. You did consult with an attorney prior to the 
time you came here to make your statement? 
A. Mr. Mitchell. 


"tQ,. Mr. Robert Mitchell? A. Robert Mitchell." 
164 F.Supp. at 331. 
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had had legal advice, and refrained from asking incriminating 


questions until Cleary said he had consulted with an attorney 
and had been advised of his rights.~— 

In these circumstances, the Court of Appeals had no 
difficulty in finding that Cleary, who was "not lacking ina 
certain native shrewdness," and who had had "some education 
at the high school level," 265 F.2d at 463, had freely and 
with full understanding of his constitutional rights appeared 
before the Grand Jury and incriminated hinself.—= 


10/ "Q. Prior to your coming here, you had a conversation with 
an attorney, is that right? A. Mr. Mitchell. 


"Q. That is Mr, Robert Mitchell? A. Mr. Robert Mitchell. 


"Q. And he has advised you of your rights, has he not? 
A. That's correct." 164 F. Supp. at 332. 


11/ The district court judge, who had had the opportunity 
to observe Cleary, was of the view that even these 
warnings were inadequate. He thought it apparent that 
despite them Cleary had failed to understand his rights 
as well as the peril in which he placed himself. 164 
F.Supp. at 336. 


The trial court also found that Cleary had not 
actually been advised of his rights by the lawyer with 
whom he consulted, Ibid. But, of course, the prose- 
cutor had in good faith done all that he could reason- 
ably be expected to do and, therefore, the Court of 
Appeals thought that the need for maintaining’ a 
"standard which can be applied objectively" required 
the fours to ignore Cleary's actual state of mind in 
light of the warnings that the prosecution had given 
him, ¢ 265 F.2d at 462-63. 
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And this was so because unlike appellant's prosecutor, 
the prosecutor in Cleary was meticulous in his efforts to advise 
Cleary of his constitutional rights prior to calling him to 
testify before the Grand Jury. Moreover, Cleary was asked by 
the prosecutor whether he had consulted with an attorney and 
he stated that he had done so. In short, the conduct of the 


prosecution here in no way resembles the manner in which the 


12 
prosecutor in Cleary comported himself. As this Court 


aptly put it in Wood v, United States, supra, in light of the 
prosecutor's conduct here, any "inference that the defendant 

+ + « knew [his] . . . rights would be wholly speculative, if 
in fact the opposite is not justified." 75 App. D.C. at 287, 
128 F.2d at 278. 


III. THE CONDUCT OF THE PROSECUTION IN SECURING 
APPELLANT'S APPEARANCE AND TESTIMONY BEFORE 
THE GRAND JURY THAT INDICTED HIM DEPRIVED 
APPELLANT OF THE DUE PROCESS OF LAW GUARAN- 
TEED BY THE FIFTH AMENDMENT 


AS we have already demonstrated, the prosecution 
first flagrantly violated the right to counsel guaranteed 
appellant by the Sixth Amendment and then induced him to 
testify against himself contrary to the privilege granted 
him by the Fifth Amendment. More than twenty years ago, in 
circumstances indistinguishable in principle from those of 


12/ See also United States v. Klein, 247 F.2d 908 (2d Cir. 1957) 
cert. denied, 355 U.S. 924 (1958); Grand Jury Investigation 
in re Teamsters League, 204 F.Supp. 147 (E.D, Pa. 1962); 
erates States v. Van Allen, 28 F.R.D. 329, 340-41 (S.D.N.Y, 
1961). ' 
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the present case, this Court ruled that the treatment accorded 
the appellants there had deprived the proceedings of the fun- 
damental, fairness that is required by the due process clause 
of the Fifth Amendment. 

In Wood v. United States, 75 App. D.C. 274, 128 F.2d 
265 (1942), the appellants had been convicted of robbery. In 
that day appearance before the Police Court was the equivalent 
of the preliminary examination conducted in this case, At the 
Police Court hearing in Wood, instead of being asked whether 
they desired a preliminary examination, which is the present 
practice, the defendants were asked, "How do you plead, guilty 
or not guilty?" This, in substance, was the question put to 
appellant here before the Grand Jury that indicted him, Like 
appellant, the defendants in Wood "were not asked whether they 
desired counsel nor were they cautioned or informed concerning 
their rights." Id. at 276, 108 F.2d at 267. Like appellant, 
they weré indigent and ignorant of their rights. 

: At the trial the pleas of guilty were allowed 

into evidence, The appellants in Wood, as does appellant 
here, argued that their privilege against self-incrimination 
granted by the Fifth Amendment and their right to counsel 
required by the Sixth Amendment had been violated, so that 


their guilty pleas, later repudiated, had been illegally 


obtained. 
The late Justice Rutledge, writing for this 


Court, of which he was then a member, analyzed at length 


aCe 


the privilege against self-incrimination afforded by the Fifth 
Amendment and the right to counsel guaranteed by the Sixth. 

In reversing the conviction, however, he chose to rest his 
ultimate conclusion on the ground that appellants! pleas had 
been extracted in circumstances so unfair that the pleas 

would be deemed to have been obtained unlawfully. 


"The fairer practice and, we think, the 
only one consistent with the court's position, 
would advise the accused in all cases, before 
permitting him to speak even as a volunteer, 
of his right to counsel and would warn him that 
he need not speak and, if he does, it is at his 
peril, This would assure fairness to the accused 
and foreclose the possibility that he might act 
in ignorance. It would eliminate the risk of re- 
versal inherent in failure to give the advice or 
warning. The cost to the court in time and energy 
would, be small, and that to society in efficient 
administration of criminal justice would be less 
than the prevailing practice entails. On the 
other hand, the cost to the accused, especially 
when he is indigent, of the court's failure to 
follow the more open and certain way may be great. 
Finally, such a practice would be consonant, as 
the prevailing one is not, with the court's ob- 
ligation to see that trial or hearing is fair 
and to discharge the affirmative duties which 
it owes to persons charged with crime, more 
particularly when they are ignorant or indigent 
or both." Id. at 286. 128 F.2d at 277. 


Moreover, the Court in Wood did not pause to 


analyze the effect of the pleas of guilty upon the jury. 
Rather, the basis for the reversal was found in the need 
to keep proceedings against the accused in a criminal 
ease free of any suspicion of taint. 

"Large in this is a sense of fairness to 


the person accused, a respect for his indi- 
vidual integrity, in accusation or even in 


Ge 


guilt. But larger still is the sense of the 

court's own part in justice and its adminis- 

tration. By this we mean the sense of the 

citizen as well as of the court itself; It 
cannot be partner or partisan with the pro- 
secutor, subtly or otherwise, and retain the 
confidence of the accused and the public or 

its own self-respect." Id. at 288, 128 F.2d 

at 279. 13/ 

In the present case, as in Wood, appellant was 
not ate if he wanted advice of counsel at an important 
step in the proceedings against him. He was not given in- 
formation that would have enabled him accurately ‘to com- 
prehend his peril. He was not even properly warned of his 
right to remain silent. 

Other circumstances make this case even more com- 
pelling than Wood. The occurrence condemned there happened 
in the Police Court without the presence of a representative 
of the United States Attorney. In the present case, appel- 
lant's rights were denied him at the very instance of the 
prosecutpr whose special duty to see that justice is done 
is a dual one that requires an assiduous respect for the 
rights of the accused. Here, even more than in Wood, "the 
confidence of the accused and the public" and this Court's 
"own self-respect" require the conclusion that appellant's 


motion to dismiss the indictment should have been granted. 


13 Seegalso Coplon v. United States, 89 App. D.C. 103, 191 
~2d 749 (1951), cert. denied, 342 U.S. 926 (1952); Caldwell v. 
United States, 92 App. D.C. 355, 205 F.2d 879 (1953); United 
States v. Townsend, 151 F.Supp. .378, 386-88 (D.D.C. 1957). 
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IV. APPELLANT'S CONFESSION WAS OBTAINED 
DURING A PERIOD OF "UNNECESSARY DELAY" 
WITHIN THE MEANING OF RULES 5(a) AND 
40(b) OF THE FEDERAL RULES OF CRIMINAL 
PROCEDURE, AND IT WAS THEREFORE REVERS- 
IBLE ERROR TO ADMIT THEM INTO EVIDENCE 
SS MET THEM INTO EVIDENCE 


Whether a detention prior to presentation to a 
committing magistrate constitutes "unnecessary delay" within 
the meaning of Federal Rules of Criminal Procedure 5(a) and 
40(b) depends of course upon the facts and circumstances of 
the particular case. "It is not simply a matter of hours, 
one way or another, but the police purpose and conduct in 
the light of circumstances." Trilling v. United States, 

104 U.S. App. D.C. 159, 160, 260 F.24 677, 678 (1958). The 
“matter of hours" is, nevertheless, one of the relevant cir- 
cumstances in the light of which police conduct is weighed 
in the search for the police purposes underlying the deten- 
tion. 

The period of appellant's detention stretched over 
a period of days -- arrest on Thursday, confessions on Satur- 
day, appearance before a Judge on Monday. Moreover, the 
police conduct during this period leaves no doubt that the 
primary, if not sole, police purpose was to obtain confes- 
sions from appellant, in clear violation of Rules 5(a) and 
40(b) and in complete disregard of the exegesis given the 
Rules in this Court's decisions, 


A. The Circumstances Leading to Appellant's Arrest 


On August 10, 1962, O'Bryant, the District police 
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office who ultimately obtained appellant's confessions, 
obtained a warrant for appellant's arrest from a Judge of 


the Municipal Court. The charge was assault with attempt 


to ee Nelson, the proprietor of a grocery store 


located at 331 V Street, Northeast. (J.A. 45). 
' That same day, O'Bryant telegraphed the following 
message to the North Carolina Highway Patrol: "Look out for 
and arhest Willie Lee Short, alias Willie, Ir, negro male, 
21 years, 5'9", 150 pounds, dark skin, has a one-quarter inch 
scar on the right temple." (Tr. 201-02). The message also 
contained the names and addresses of several of appellant's 
relatives who live in and near Zebulon, North Carolina. 

Four Raleigh, North Carolina, police officers and 
deputy sheriffs arrested appellant "sometime around 1 p.m." 
on Thursday, September 13, 1962, at his mother's home in 
Raleigh. (Tr. 161). This arrest was said to have been made 
pursuant to a warrant issued by the Zebulon authorities on 
March 6, 1961 -- 18 months prior to the arrest. (fr. 168. )2+/ 
"[A] couple of days before then" a deputy in Zebulon had 
notified the Raleigh authorities that appellant "was probably 


14/ A North Carolina deputy so testified, although the copy 
of the North Carolina warrant produced below in response 
to appellant's subpoena failed to show an execution. (Tr. 
157; J.A. 6-7, No. 17,6931). The court below thought the 
question immaterial and ruled, "It seems perfectly clear 
to me, whether they used this North Carolina charge as a 
subterfuge or not they did, in fact, have a right to 
arrest him." (Tr. 237.) 


STG x 


staying somewhere in Raleigh" and "had requested the Raleigh 
authorities to help him," (Tr. 147.) 

But "immediately" after the arrest, the arresting 
officers radioed the deputy in Zebulon to report appellant's 
arrest and were advised that appellant "was wanted in Washing- 
ton.” (Tr. 144.) on returning to the Raleigh jail with appel- 
jlant, the arresting officers promptly sought to confirm this 
fact. Their first efforts were unsuccessful. (Tr. 144-45, ) 

By Friday morning, however, arresting deputy Kelly 
learned from the North Carolina Highway Patrol that it was 
O'Bryant who had sent the August 10 "wanted" message. Kelly 
telephoned O'Bryant to advise him that appellant was in custody. 
O'Bryant told Kelly that appellant was, indeed, wanted, that 
Kelly should "find out if he would waive extradition,” and 
that "he would call back in approximately one hour to find 
out if Short would sign extradition." (Tr. 144-46, ) 

"A short time later" O'Bryant was informed by Kelly 
that appellant had signed a waiver of extradition. (Tr, 144, 
148, 186.) O'Bryant's recorded memorandum of his conversation 


with Kelly pinpoints the moment of this call at 10:30 A.M, 


15 
Friday, September 14, (Tr. 211.) 


13/ "September 14, 1962, 10:30 a.m. Talked to Sheriff L, W. 
elly, telephone number 832-4139, of Wake County in Raleigh, 
North Carolina, and he stated that they have arrested Willie 
Lee Short and he is now in the Wake County jail in Raleigh. 
On this date subject Short signed waiver of extradition in 
Wake County Sheriff's office." (Tr, 211.) 
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Thus, no later than 10:30 A.M, on Friday, Septem- 


ber 14, "there was a working arrangement between the Federal 
officers and the sheriff of [Wake] . . . County which made 
possible the abuses revealed by this record," Anderson v. 
United States, 318 U.S, 350, 356 (1943). ‘This marks the 
beginning of the detention on which this Court must focus 
in determining the purpose for the police delay in present- 
ing appellant to a committing magistrate, 

In Anderson, because of such a "working arrangement", 
the Supreme Court ruled that "the fact that the federal offi- 
cers themselves were not formally guilty of dllegal conduct 
does not affect the admissibility of the evidence which they 
secured improperly through collaboration with state officers," 
Ibid. But here the federal officer was guilty of illegal con- 
duct, | 


B, The Purpose and Conduct of the District Police 
Officer Following His Being Adviséd of Appellant's 
frrest. 


* appellant was arrested near Raleigh, North Carolina, 
which 1s more than 100 miles from the District of Columbia. 
The provisions of Rule 40(b) of the Federal Rules. of Criminal 
Procedure were therefore available to appellant and binding 
upon O'Bryant. Subparagraphs (1) and (2) of Rule 40(b) de- 
manded that appellant "shall be taken without unnecessary 
delay before the nearest available commissioner or a nearby 


judge of the United States in the District in which the arrest 
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was made" who "shall inform the defendant of the charge 
against him, of his right to retain counsel and of his 
right to have a hearing or to waive a hearing by signing 
a waiver before the commissioner or judge." 

These requirements are of course the distant 
arrest counterparts of the requirements of Rule 5(a) and 
(b). They were completely disregarded here by O'Bryant. 
Instead, O'Bryant had the North Carolina officers obtain a 
waiver of extradition from appellant. This document may 
have sufficed to transfer appellant to Federal eustody with- 
out action by the Governor of North Carolina. (See Tr. 
151-52.) But, its execution not being supervised by a 
judicial officer, the waiver could not have fulfilled the 


requirements of Rule 40(b). Compare Morgan v. United States, 


lil App. D.C. 127, 294 F.2d 911 (1961); Metoyer v. United 
States, 102 App. D.C. 62, 250 F.2d 30 (1957). Thus, 
O'Bryant ignored the requirements of Rule 40(b), which en- 
titles appellant to a hearing before a Judge, unless waived, 
after having been advised of his rights by the Commissioner 
or Judge. That the purpose of 0'Bryant's seeking a waiver of 
extradition was circumvention of the requirements of Rule 
40(b) is clear, for O'Bryant testified "we wanted to know 
that to find out if it would be necessary for us to take our 
witnesses to North Carolina." (Tr. 186.) 

Having thus satisfied himself, but not the require - 
ments of Rule 40(b), O'Bryant concluded that he could bring 
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appellant back to the District of Columbia at will. O' Bryant 


delayed his air trip to Raleigh for approximately 24 tors 
arriving at the jail in time to execute there the warrant 
for appellant's arrest at 10:30 a.m. on Saturday. (J.A. 4), 
When asked whether he made any “effort at that time to bring 
Mr. Short before a United States Commissioner," O'Bryant 
responded, "No, sir, I did not." (Tr. 204.) Moncovest as 
was true in Jones v. United States, "The record is barren 
of any evidence indicating that the police made any effort 
to determine availability of a magistrate." 113 App. D.C. 
256, 258, 307 F.2d 397, 399 (1962). 7 

Instead, armed with a warrant for appellant's 
arrests issued in Washington, on August 10 and executed at’ the 
Raleigh jail at 10:30 a.m. on Saturday, September 14, and with 
@ meaningless waiver of extradition procured by the North Caro- 
lina authorities at O'Bryant's request some 24 hours earlier, 
O'Bryant embarked upon a process of interrogation of appellant 
that was designed to elicit from him "damaging statements 
to support the arrest and ultimately his guilt." Mallory 


16/ Appellant requests the Court to take judicial notice of 
e Official Airline Guide Quick Reference Edition of Septem- 

ber 1, 1962, which sets forth, at page 216, all of the Wash- 
ington-Raleigh airline schedules in effect on Friday, Septem- 
ber 14, (Rule 302.24(m)(1)4 of the Civil Aernautics Board 
Procedural Regulations specifies the Official Airline Guide 
Quick Reference Edition as one of the documents, the contents 
of which will be officially noticed in formal Economic Pro- 
ceedings conducted by the Board.) On Friday, September 14, 
there were 3 flights to Raleigh which departed Washington 
after O'Bryant's (Cont'd on next page). 
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v. United States, 354 U.S, 449, 454 (1957). ‘That this was 
O'Bryant's sole purpose is self-evident in view of the fact 
that O'Bryant was so confident that the North Carolina au- 
thorities had arrested the right man, he had them obtain a 
waiver of extradition from appellant even before he went to 
Raleigh to retrieve him, 

In these circumstances, it is not at all surprising 
that the record here -- unlike the record in Heideman v. United 
States, 104 App. D. C. 128, 130, 259 F.2d 943, 945 (1958) -- 
fails to reflect that "the evidence affirmatively shows there 
was nothing more than appropriate inquiry to make sure that 
the police were not charging the wrong person." Nor does 
O'Bryant's conduct remotely resemble the conduct approved 
by a divided court in Metoyer v. United States, 102 App. D.C,62, 
250 F.2d 30 (1957), a divided court in Blackney v. United 
States, 103 App. D.C, 187, 257 F.2d 191 (1958), and the full 


panel in Morgan v. United States, 111 App. D.C. 127, 294 F.2d 


911 (1961) -- all cases involving arrests outside the District, 
In Metoyer, the majority found that the arrival of 
the District police "after receiving notice of his detention 
was aS prompt as could reasonably be expected." 102 App. D.C. 
at 64, 250 F.2d at 32. Such a conclusion is hardly warranted 


here. Moreover, the majority stated that "on arrival the 


(Cont'd) 10:30 a.m. conversation with Kelly and arrived at 
Raleigh before 4 p.m. Raleigh time. Specifically, those flights 
departed Washington at 12:20 p.m., 2:45 p.m., and 3:00 p.m. and 
arrived at Raleigh at 1:09 p.m., 2:52 p.m., and 3:22 p.m, re-~- 
spectively. 
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Washington officer's first obligation was to determine 


whether Metoyer was the man they sought" and that "until the 


sought h 
land or arraigned either there or in Washington, " Ibid. 


Ele police were satisfied that Metoyer was the man 


should not have been either extradited from Mary- 


O'Bryant manifestly knew that appellant "was the man sought" 
24 hours before he went to retrieve him, Finally, within 
15 minutes of the arrest of Metoyer, "he was arraigned be- 
fore a Judge of the Circuit Court for Montgomery County, 
Maryiana| at Rockville, was advised of his rights by the 
judge ae extradition to the District of Columbia was ordered," 
Id. at 635 250 F.2d at 31. Appellant was never brought before 
a judicial officer in Raleigh and obviously was never advised 
of his zyehts by a judicial officer before he was returned 
to the District of Columbia in O'Bryant's custody on Sunday, 
September 16, three days after his arrest. Indeed, Metoyer 
complained that his confession was the product, not of "un- 
necessary delay" but rather of the "undue speed" of the Dis- 
trict police -~ a characterization that is hardly appropriate 
here. 

in Blackney, the District police traveled 23 miles 
from the point of arrest of Blackney in Berryville, Virginia, 
to bring him before a judge who advised him of his rights. 
103 App. D.C, at 188, 257 F.2d at 192. No such effort was made 


by police officer O'Bryant. Moreover, the oral confessions 
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obtained from Blackney on the trip back to Washington after 
being brought before a judge were not challenged. 

Finally, this Court's unanimous opinion in Morgan 
condemns rather than sanctions O'Bryant's conduct. It was 
true of Morgan, as it was true of appellant, that the Dis- 
trict police knew before they went to retrieve their man 
that he would waive extradition. But in Morgan -- unlike 
here -- when the District police officer arrived to take 
the wanted man into his custody, "a proceeding was then con- 
ducted before a New York judge, at which appellant was ad- 
vised of his rights, including the right to counsel, the 
right not to make a statement, and the right to have further 
proceedings conducted before being remanded into the custody 
of the District of Columbia police." 111 App. D.C, at 128, 
294 F.2d at 912. And in Morgan -- unlike here -- appellant 
waived extradition before a judge and after he had been ad- 
vised of his rights by a judge. Ibid. Moreover, this Court 
stated that "the record before us is susceptible of the in- 


ference that the confession was made in the very presence of 
—————— ne ery presence of 


@_magistrate." Id. at 129, 294 F.2d at 913. In these cir- 
cumstances, this Court concluded that "the appearance before 
the New York magistrate constituted such substantial compli- 
ance with the dictates of Rule 5 that application of the 
exclusionary rule here would be inappropriate." Ibid. 

The police purpose and conduct in Morgan stands in 


sharp contrast to what the trial judge himself, in the course 
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of rejecting appellant's motion to suppress the confessions, 
recogniked to be O'Bryant's purpose and conduct here: 
"It's also reasonable that the officer 
{ 4n charge of the case, would go down there 
and bring him back, hoping that he, who knew 
the facts of ‘this and the other three cases, 


would be able, by talking to him, to get a 
confession out of him, which, in fact, he dia," 
—————— Em ncn, an Tact, ne did 


(Tr. 240) 
C. The Circumstances and Purpose of the Police 


_ Interrogation of Appellant. 

O'Bryant executed the warrant for appellant's 
arrest at 10:30 a.m. on Saturday, September 15. (J.A. 4). 
He immefiately began his interrogation of appellant "to 
get a cénfession out of him." 

( There could have been no other purpose for the 
interrogation. O'Bryant had kmown for a month that appel- 
lant was the man he wanted and he had known for 24 hours 
that appellant had waived extradition pursuant to O'Bryant's 
request. In those circumstances, there was no need for 
O'Bryant to question appellant at all before taking him to 
a commif-ting magistrate as required by Rule HO(b) . Thus, 


regardipss of the brevity or length of the period for which 


appellant was questioned, it was improper to admit his con- 
fession into evidence. See Tony A. Coleman v. United States, 
No. 17,444, D.C. Cir., April 19, 1963. 

And when the period of interrogation before appel- 
lant confessed is examined, it 1s evident that even were 
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time the sole criterion, which we do not and need not claim, 
the detention was unlawful. 

It was not claimed below, and the record refutes 
any thought, that this was a “threshold confession." Officer 
O'Bryant testified on direct at trial that the confession 
involved here began at 12:30 p.m. (Trial Tr. 263). ‘The 
written notation on the confession substantiates this testi- 
mony. (J.A. 9). Moreover, Officer O'Bryant testified in 
response to the Court's questions at the hearing on the 
motion to suppress that he "personally typed" the confessions 
as appellant talked -- that he would ask appellant a question 
and type the answer. (Tr. 190). The police officer con- 
firmed that this was the manner in which the confessions 
were taken in his testimony on direct at the trial, (Trial 
Tr. 264). It is therefore clear from the officer's testi- 


mony on direct examination that a period of at least two 


hours of interrogation pecs before appellant made the 
1 


confession at issue here, 


14/ At no. time on direct or on redirect examination during 
the three separate instances of Officer O'Bryant's testi- 
mony relating to the interrogation and obtaining of con- 
fessions of appellant did the experienced prosecutor seek 
to establish that a shorter period of time elapsed between 
the beginning of appellant's interrogation and the obtain- 
ing of confessions from him. 
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Thus, even were Anderson v. United States, supra, not the 


law and appellant's detention were deemed to have started 
at 10:30 a.m. on Saturday, September 15, the confessions 
were not obtained for two hours or more after the dentention 
had already become unlawful. Compare Charles S. Coleman v. 
United States, 313 F.2d 576 (D.C. Cir. 1962). 

By 3:00 p.m. that afternoon Officer O'Bryant had 
completed the reaping of his illegal harvest --:four confes- 
sions to four separate crimes had been obtained, None of 
them was signed at that time, however, for, at 3:00 o'clock, 
O'Bryant discovered that appellant cannot read, (Tr. 200). 
O'Bryant therefore instructed the North Carolina authorities 
to have appellant's family come to the Raleigh jadi that 
evening, At approximately 8:30 p.m. Saturday night, the con- 
fessions were read to him by Officer O'Bryant aa presence 


of appellant's wife, sister and sister's fiance. 


15/ This was the first time -- some 55 hours after his 
arrest -- that appellant had been permitted to see 
either his family or friends. No one was permitted, 
however, to speak with appellant outside of O'Bryant's 
presence, (Trial Tr. 111, No. 17,691). 
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O'Bryant returned to Washington on Sunday, Septem- 
ber 16, taking appellant with him. Upon arriving in the 
District, appellant was taken to police headquarters for 


processing and put in a cell, (Trial Tr. 287). The foliow- 


ing morning, Monday, September 17 -- some 72 hours after the 
District police were notified of appellant's arrest and had 
obtained through its working arrangement with the North Caro- 
lina police appellant's waiver of extradition, and 48 hours 
after O'Bryant, began to interrogate appellant -- he was for 
the first time brought before a committing magistrate. 

(Tr. 206). 

It hardly seems necessary to add that the police 
had, with singular success, denied appellant the protection 
vouchsafed him by Rules 5 and 4O(b) until “any judicial 
caution had lost its purpose." Mallory v. United States, 
354 U.S. 449, 455 (1957). Whether viewed in terms of the 
length of appellant's detention or in terms of police 
“purpose and conduct," a more flagrant disregard ofan accused's 
rights and police obligations is not to be found in any of 
the decisions of this Court since the Supreme Court's 
Mallory opinion, 

There is not a single decision of this Court that 
Supports the use of appellant's confession obtained in the 
circumstances here. Its introduction into evidence at the 
trial was neither correct as a matter of law nor harmless as 


a matter of fact. As this Court so recently held in reversing 
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@ conviction where a written confession was erroneously 


introduced, "A confession is a most persuasive form of 
proof, It is difficult to conceive its admission being 
non-prejudicial to the defendant under any circumstances." 
Jones v, United States, supra at 258, 307 F.2d at 399. See 
also Watson v. United States, 98 App.D.C. 221, 227, 234 F.2d 
42, 48 (1956), where this Court rejected the argument that 
because the defendant's guilt was "overwhelmingly established," 
erroneous receipt of a written confession as evidence could 
not possibly have been prejudicial. The Court there held 
that, "even granting the conclusion of guilt," it was re- 
versible error to admit the confession since the defendant 
"could have been prejudiced" by its introduction into evi- 
dence. The conclusion is certainly appropriate here, when 
the confession constituted the only unimpeachable evidence 
of appellant's guilt. 

Indeed, it now seems clear that the use of appel- 
lant's confession in a state trial would have violated the 
due process clause of the Fourteenth Amendment. The Supreme 
Court very recently held that a confession had been obtained 
in violation of the Constitution simply because, in the 
course of being questioned during a "secret and incommunicado 
detention and interrogation," the accused asked to call his 
wife or a lawyer, and was told he could not do SO until he 
"cooperated" and confessed, Haynes v. Washington, 31 U.S.L. 
Week 4492 (May 27, 1963). Haynes was neither "youthful in 
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age . . . nor lacking in experience in law breaking.” Id. 
at 4497 (dissenting opinion). He had been found guilty of 
misdemeanors and felonies on four prior occasions, and had 
Served two years in prison. He knew enough to ask for a 
lawyer. As discussed earlier, Part I, supra, the Supreme 
Court does not permit either ignorance or indigence to dis- 
advantage an accused. Appellant's failure to request 2 
lawyer during his "secret and incommunicado detention and 
interrogation" would seem clearly irrelevant to the safe- 
guarding of his constitutional rights. Notably, even the 
dissenters in Haynes said they could "not condone the con- 
duct of the police in holding the petitioner incommunicado," 


but refused to concur with the majority because "we have 


no supervisory power over the state courts," Id. at 4498, 


This Ccurt need not decide the constitutionality 
of admitting appellant's confession into evidence. It is 
enough that the admission was plainly contrary to this Court's 
and the Supreme Court's decisions interpreting and making 
effective the requirements of the Federal Rules of Criminal 


Procedure, 
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V. THE REFUSAL OF THE FROSECUTOR TO DISCLOSE 
THE EVIDENCE ON ‘HICH HE BASED HIS CON- 
CESSION THAT THE COMPLAINING WITNESSES 
COULD NOT IDENTIFY APPELLANT REQUIRES 


REVERSAL 

The prosecutor in a Federal criminal trial must 
comport himself with something less than unbridled zeal. 
"The United States Attorney is the representative not of 
an ordinary party to a controversy, but of a sovereignty 
whose obligation to govern impartially is as compelling as 
its obligation to govern at all; and whose interest, there- 
fore, in a criminal prosecution is not that it shall win a 
case, but that justice be done." sutherland, Tis in 
Berger v. United states, 295 U.s. 78, 88 (1935). 


Encompassed within this obligation is the require- 


ment that the prosecutor disclose to the defense facts known 
to him "that may reasonably be considered admissible and 
useful to the defense." Griffin v. United States, 87 App. 
D.C. 172, 175, 183 F.2d 990, 993 (1950). A failure to make 
such a disclosure requires reversal regardless of the motive. 
That it is "not the result of guile or a desire to pre- 
judice matters little." Napue v. Illinois, 360 U.S. 264, 

270 (1959); People v. Savvides, 1 N.Y. 24 554, 557, 136 N.E. 
24 853, 855, 154 N.Y.S.2d 885, 887 (1956). Nor does it 
matter that the failure to disclose results from a negligent 
rather than a willful act. United States v. consolidated 
Laundries Corp., 291 F.2d 563, 570-71 (24 Cir. 1961); Hicks 
v. Hiatt, 64 F. Supp. 238, 245-46 (M.D. Pa. 1946) (Biggs,J.). 
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In the present case, the prosecutor had information 
that discredited or contradicted testimony of the most 
damaging character -- identification of appellant by the 
complaining witness. Instead of voluntarily surrendering 
that information, the prosecutor successfully resisted 
persistent defense efforts to obtain the information. 

In his opening statement to the jury, the prosecutor 
conceded that: 

"The evidence will show, ladies and 

gentlemen, that these two complaining 

witnesses will not be able to identify 

these two defendants as the ones who 

actually did commit this crime .. .." 

(Trial Tr. 40). 

This concession was hardly of incidental importance. And 
it would be presumptious to assume that an experienced 

prosecutor, such as this one was, would have made such a 
concession without reason grounded on facts in his poses- 
sion. To this moment, appellant does not know what those 


facts are. That they "may reasonably be considered admis- 


sible and useful to the defense," Griffin v. United States, 


Supra, seems obvious -- the testimony of the complaining 
witnesses directly and completely contradicted the 
prosecutor's significant concession. 

Despite his unqualified concession, the prosecutor, 
on direct examination, asked the complaining witness, 
Joseph Nelson, whether he could identify the person who 
assaulted and attempted to rob him. It is understandable 
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that the prosecutor preferred to bring out himself evidence 
he thought would be adverse to his case. However, contrary 
to the prosecutor's and defense counsel's expectation, 
Nelson identified appellant as the perpetrator of the offense 
against him. (Tr. 50-51). In support of the identification, 
Nelson and his wife testified that he had had ten (Trial 
Tr. 106) to twenty (Trial Tr. 123) minutes to study ap- 
pellant while he lingered in the well-lit store (Trial Tr. 50) 
preparatory to attempting the robbery, that Nelson approached 
and spoke to appellant and the co-defendant during this 
period (Trial Tr, 107), that appellant had stood across a 
grocery counter from Nelson and pointed a gun at him, and 
that Nelson had then grappled with appellant (Trial Tr. u9-50) 

After this damaging and -- in view of the prosecutor's 
unqualified concession to the contrary -- surprising testimony, 
defense counsel made repeated efforts to discover what facts 
were known to the prosecutor that led him to believe and to 
concede that Nelson would be unable to identify appellant. 
First, appellant's counsel learned that Nelson had given a 


statement to the police. (Trial Tr. 60, 62). He then 


developed that Nelson had been called down to the Grand Jury 


16/ In addition to Mr. Nelson's identification of appellant, 
Mrs. Nelson identified David Jones, the co-defendant, 
who is appellant in No. 17,688 (Trial Tr. 124), and 
Mr. Nelson, after being recalled to the witness stand, 
also identified David Jones as the second participant 
in the alleged crime (Trial Tr. 95). 
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room, and that, although Nelson was not asked to testify, 
he did give a statement to a secretary outside the Grand 
Jury room. (Trial Tr, 62, 63). 

Counsel asked the court to require the prosecutor 
to produce these two statements as well as the prosecutor's 
work sheet. (Trial Tr. 63, 64). The court refused to require 
production of the work sheet, and after inspecting the Grand 
Jury statement in camera said to counsel that there was 
nothing significant in the statement except that Nelson 
"had looked at several pictures and could not identify them." 
(Trial Tr. 66). The court, however, refused to permit 
counsel to inspect this statement. Counsel later asked 
Nelson if he had looked at pictures, and Nelson testified 
that he had looked at pictures of "the suspects," but had 
been unable to identify them. (Trial Tr. 79). 

Eventually, counsel was permitted to inspect the 
statement given the investigating officer. (Trial Tr. 116). 
From this, counsel discovered that Nelson had described the 
man with whom he grappled as having worn eyeglasses (Trial 
Tr. 169), but, upon cross-examination, both Mr. and Mrs. 
Nelson denied having made such a statement. (Trial Tr. 146, 
151). Neither appellant nor his co-defendant wears eyeglasses. 


(Trial Tr. 214). 


17/ It was developed on cross-examination that Nelson may 
have sat in the Grand Jury anteroom for a half-hour while 
appellant was also sitting there, but if this occurred, 
Nelson apparently made no identification at that time. 
(Trial Tr. 80). Nelson also reluctantly testified that 
he had once identified the wrong man as one of the 
alleged assailants. (Trial Tr. 73-76). 
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Counsel also asked Officer O'Bryant, who had been 


in charge of the investigation, and who had testified that 
he would have received any reports made by other officers 
concerning the case, whether he was "aware that they ever 
identified them at a11?" (Trial Tr. 271). The court ruled 
that the answer could be no more than hearsay. (trial Tr. 
272). Lt. O'Bryant, however, subsequently testified that he 
was in charge of the investigation and did receive reports 
of all activities of other officers in the Cason cance "As 
far as I'm concerned, the complaining witnesses in this case 
were never asked to make an identification." (Trial Tr. 273). 
This testimony directly contradicted Nelson's testimony, but 
the prosecutor never sought to resolve the discrepancy. 
Having been frustrated in his attempts ry discover 
the basis for the prosecutor's concessions, counsel stated, 
"I think there is an obligation of the government under 
Jencks to make an inquiry as to any other police officers 
who might have taken statements in this investigation ...." 
(Trial Tr, 156-57). Although the prosecutor suggested that 
such statements may have existed (Trial Tr. 157), the court 
refused to require the government to undertake such an 
investigation (Trial TP. 158). Indeed, the court had pre- 
viously nade plain its view that the burden was on the defense 
to discover and produce witnesses who could impeach the 


Nelsons! testimony. (Trial Tr. 103). 
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The attempt of the defense to get to the root of 
the basis for the prosecutor's opening statement concession 
culminated in a request for leave to call the prosecuting 
attorney himself as a witness. Counsel for appellant's 
co-defendant first said: 

"I would like at this time to know 

whether the government counsel will 

Stipulate that he told me that the com- 

plaining witnesses in this case never 

identified David Jones." (Trial Tr. 482). 


The prosecutor did not deny having made the statement ~- he 


merely refused so to stipulate. (Trial Tr. 482). 


Counsel then said that he intended to call the 
prosecutor as a witness. (Trial Tr. 483). The prosecutor 
again avoided the opportunity specifically to deny having 
relevant knowledge, responding only that "He will run into 
trouble as far as I am concerned, Your Honor." (Trial Tr. 
483). 

Subsequently, after appellant's confession was read 
to the jury, the court returned to the request to call the 
prosecutor as a witness. The following exchange occurred: 

"THE COURT: . . . There is nothing 

that you could have him testify to that could 

possibly be admissible in evidence in this 

case. ‘what is it? In my view, I cannot see 

any possibility of anything he may have said 

to you being admissible, 

"Now, what is it you think is admissible? 
"MR. SAVITZ: Your Honor, Mr. Blackwell 
told me that the complaining witnesses in this 


case could not and never did identify Jones as 
being a suspect in this case." (Trial Tr. 488). 
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Once again, instead of responding directly, the: prosecutor 
treated the defense's thrice-put query as though it were 
premised on direct communication between the Nelsons and the 
prosecutor that they could not identify the defendants. He 
said: 

"They testified they had never discussed 

this case with me and I take the position 

now ave no old him, This lawyer is 

falsifying. I have never told him they 


told me that. He is falsifying.” (Trial 
re ° 


The court een ae denied leave to call the prosecutor as 
1 


a witness. (Trial Tr. 490). 

This was not the end of the matter, In his closing 
statement, the prosecutor reminded the jury of his opening 
remarks, (Trial Tr. 642). He then proceeded to say: 


"Ladies and gentlemen, with that — 
identification, do you suppose I would, 
stand here and ask you to retire to that 
jury room and return a verdict of guilty 
as to these two men -- after having told 
you that I didn't believe the complainants 
would be able to identify the man -- and the 
reason being, as they have told you, they 
had never discussed this with me, plus! the 
fact they have never seen these men since 
they had been arrested -- 


Ss burden of proo 


18/ Counsel for appellant joined in the ae to call the 
prosecutor as a witness. (Trial Tr. 490). 
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"I further tell you, ladies and 

gentlemen, if that was all the evidence 

in this case, I would have turned to His 

Honor, who sits up there in that black 

robe, and who controls this court, and 

I would have asked his permission to dismiss 

this case against these two defendants." 

(frial Tr. Gu). (Emphasis supplied. ) 

This extraordinary statement neither resolved the 
mystery of the prosecutor's unqualified opening statement 
concession, nor absolved the prosecutor of his manifest duty 
defined by this court in Griffin v. United States, supra, 
to disclose evidence that may be "useful to the defense." 

To view it as explaining the prosecutor's concession would 
require making the assumption that prosecutors who have not 
interviewed complaining witnesses before trial routinely 
concede, without foundation, such witnesses! inability to 
identify their assailants -- a most unwarranted assumption 
indeed. To accept the prosecutor's expression of his own 
apparent disbelief of his complaining witnesses! identification - 
reflected by his further concession that he would have moved 
to dismiss if their testimony "was all the evidence" -- as 
fulfilling his duty to disclose would require overruling 
Griffin and disregarding numerous similar rulings. 

The prosecutor, having resisted disclosure of docu- 
ments or other evidence that might have discredited the Nelson 
testimony, "owes the court his own best effort himself to 
locate inconsistencies and the duty of calling to the attention 


of the court [evidence] . . . which might be classified as 


inconsistent." United States v. Spangelet, 258 F.2d 338, 342 
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(2d Cir. 1958); United States v. Zborowski, 271 F.2d 661, 
667 (2d Cir. 1959). If the prosecutor did not have first- 
hand knowledge of such evidence, but had reason to believe 
it existed, it was his duty to obtain the information and 
furnish it to the defense. See United States ve Consolidated 
Laundries, Corp., supra; Hicks v. Hiatt, Supra. 

Many courts recognize this duty of the prosecutor 


to disclose exculpatory evidence. The prosecutor's duty is 


particularly compelling where the undisclosed evidence 


contradicts, or otherwise establishes the unreltabilit of 
1 


the testimony of the prosecution's chief witnesses. 

This court hais long recognized the importance of the 
duty of the prosecuton to disclose evidence favorable to the 
accused. In Griffin a. United States, Supra, the prosecution 
in a murder trial failed to disclose that the deceased man 
had had an opened pen knife in his pocket when he was shot, 
because it had a good faith "reasonable opinion" that the 


19/ See Smallwood v. Warden, 205 F, Supp. 325, 329-30 
(D. Md. 1962) (failure to disclose evidence of bad re- 
putation for chastity of prosecutrix in rape case); 
People v, Kirkes,: 243 P,2a 816, 832 (Dist. Ct. App.) 
aff'd, 39 Cal.2d 719, 249 P.2d 1 (1952) (failure to 
disclose prior confinement of identifying witness in 
mental i ES State v. Warren, 252 Minn. 261, 89 
N.'J.2d 702 (1958): (failure to disclose identity of 
absent accomplice: described by victim; prosecution 
thought victim's description of accomplice unreliable); 
State v. Belland, 59 Mont. 540, 197 Pac. 841 (1921) 

prior inconsistent statement of eye witness not re- 
vealed at trial);:People v. Zimmerman, 10 N.Y.2d 430, 

179 N.E.2d 849, 224 N.Y.S.2d 2 (1962) (failure to correct 
false denial that:witness had made statement to prosecu- 
tor's stenographer week before trial); People v. Hoffner, 
208 Miss. 117. 129 N.Y.S.2a 833 (Queens County Ct. 1952) 
(failure to disclose stenographic minutes of lineup 
showing that eye witness did not identify defendant on 
first view); Staté v. Bethune, 104 $.c. 353, 89 S.E. 153 
(1916) (failure to disclose prior inconsistent statement 
of identifying witness). 
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evidence of the concealed knife was inadmissible because 
it tended to prove only an uncommunicated threat. After 
conviction and affirmance, the information came to the 
attention of defense counsel. This Court then held that a 
new trial should be granted despite the good faith of the 
prosecution in withholding the information and despite the 
fact that, until the Court of Appeals opinion, no court in 
the District had permitted evidence of uncommunicated threats 
to be introduced, "[T]he case emphasizes the necessity of 
disclosure by the prosecution of evidence that may reasonably 
be considered admissible and useful to the defense. When 


there is substantial room for doubt, the prosecution is not 


to decide for the Court what is admissible or for the defense 
ee erence acca 


what is useful." Id. at 175, 183 F.2d at 993. (Emphasis 
supplied). 

The Supreme Court has made clear its agreement with 
the principles this Court applied in Griffin. In Mesarosh 
v. United States, 352 U.s. 1 (1956), the government discovered 
after trial and pending review in the Supreme Court that its 
principal witness had lied two times while under oath in 
other proceedings, Although the government had no reason to 
believe that the witness had perjured himself in Mesarosh's 
trial, the Solicitor General nevertheless brought the matter 
to the attention of the Supreme Court. The Court ruled that 
there had to be,a new trial at which the jury could hear the 
evidence that tended to discredit the government's witness. 


The Chief Justice, writing for the Court, said: 
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“whether his untruthfulness in these 

other proceedings constituted perjury or 

was caused by a psychiatric condition can 

make no material difference here, Which- 

ever explanation might be found to be 

correct in this regard, Mazzei's eredibility 

has been wholly discredited by the dis- 

closures of the Solicitor General. No other 

conclusion is possible. The dignity of the 

United States Government will not permit the 

conviction of any person on tainted testi- 

mony. This conviction is tainted, and there 

can be no other just result than to accord 

petitioners a new trial." Id. at 9. 

Indeed, just this last term, the Supreme Court again 
emphasized the gravity with which the courts should view a 
prosecutor's failure to disclose exculpatory evidence when it 
held upon review of a conviction in a state court "that 
Suppression by the prosecution of the evidence favorable to 
an accused upon request violates due process where the 
evidence is material either to guilt or to punishment ir- 
respective of the good faith or bad faith of the prosecution." 
Brady v. Maryland, 31 U.S.L. Week 4435, 4436 (May 13, 1963). 

There is in this case even more reason than existed 
in Griffin and Mesarosh for requiring disclosure! by the 
prosecution. whatever evidence is known to the prosecution 
would clearly bear on the credibility of its chief witnesses, 
and, unlike in Mesarosh, it was available to the prosecution 
at the time of appellant's trial. Unless Brady and Mesarosh 
are to be rejected and Griffin overruled, this Court must 
reverse eppellant's conviction so that a new trial will be 


held at which the jury will be permitted to weight the Nelsons? 


testimony in the light of the exculpatory facts not disclosed 


by the prosecution. 
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VI. THE TRIAL COURT ERRONEOUSLY 
INSTRUCTED THE JURY TO FIND THAT 
THE ALLEGED CRIME HAD OCCURRED 

This Court has held, per Judge Prettyman, that even 
in "a case inwhich all the evidence is given by witnesses 
presented by the government but the defense does not concede 
that the essential evidence is true," the judge "has no more 
right" even to suggest that the jury find against the de- 
fendant on a question of fact "than he would have ... in 
a case in which contradictory evidence is affirmatively 
offered by the defense." Billeci v. United States, 87 App. 
D.C. 274, 281, 184 F.2d 394, 401 (1950); see Sparf v. United 
States, 156 U.S. 51, 105-06 (1895); id. at 174 (dissenting 
opinion). The judge's inability to instruct the jury to 
assume the existence of any facts persists even though the 
"transcript fails to reveal any indication of the defense 
affirmatively contesting . . . [the prosecution's] testimony" 
and "despite the lack of any contrary testimony and cross- 
examination tending that way . ..." United States v. Gollin, 
166 F.2d 123, 126 (3d Cir.) cert. denied, 333 U.S. 875 (1948). 
In the present case, notwithstanding "a vigorous disagreement 


as to the facts, strenuously pressed by cross-examination 


and by argument," Billeci v. United States, supra, the court 


instructed the jury to find that the crime alleged in the 
indictment had occurred. 

The indictment charged that appellant assaulted the 
Nelsons with an intent to rob them. The prosecution thus had 
to prove three ultimate facts beyond reasonable doubt: that 
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an assault had taken place, that the assault was committed 
with an intent to commit robbery, and that appellant committed 
the assault. 

The Nelsons! testimony was the only direct evidence 
that the assault alleged in the indictment (Soul peace 
This testimony came under strong attack, both by cross- 
examination and by argument. During summation, appellant's 
counsel suggested that perhaps the Nelsons were not telling 
the truth and perhaps no assault had taken oe = He asked, 
"Did they just chase e bunch of kids out of the store, or 
did they chase two armed robbers with pistols which could have 
been loaded?" (Trial Tr. 708). At this point, the court 
interrupted and stated, "There's no possible basis for the 
jury to speculate that there may have been a bunch of kids in 
that store. There is no basis for any possible rationale or 


any such speculation as that." Had the judge stopped at this 


point, reversal might not be necessary. The judge continued, 


however, and said: 


"The testimony is only that there were 
two _men who came in and robbed that store or 
attempted to. 

"I_will instruct you, ladies and gentlemen, 


‘that you may not speculate that there could have 
‘been a bunch of kids in that store. There were 


20/ Andrew Johnson, who was indicted with appellant, but as to 
whom the indictment was subsequently dismissed, testified 
for the Government. However, he did not claim to have 
been in the store during the alleged assault, or to have 
seen appellant enter the store. (Trial Tr. 197, 232). 


As has been discussed in Part V, su ra, the prosecutor 
himself put the Nelsons! credibility very much in issue. 
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two men in that store, according to their 
evidence, and you w 3 at ey were 
or were not either or both o ese 

efendants.” (Trial Tr. A phasis supplied. ) 


Thus, in the midst of appellant's counsel's summation, 
the court instructed the jury that "two men... came in and 
robbed that store -- or attempted to." 

The court removed from the jury's consideration two 
of the material facts that the Government was required to 
prove -- that an assault had taken place and that the purpose 
of the assault had been to rob the Nelsons! store. It in- 
structed the jury to assume that the crime charged in the 
indictment -- assault with intent to rob -- had actually 
occurred. The court left for the jury only the single question 
whether appellant was one of the men who participated in the 
alleged crime. 

The court's subsequent charge re-enforced this error. 
While explaining the elements of the offense charged, the 
court stated: 


"This charges an assault by these people 
with intent to commit robbery. This is not a 


charge of robbery, because the people who held 
up this place didn't succee stealing any- 
Ss ey were frustrate Vv e grocer and 
8 wife, one or e other, or 5 fe) 8 
charges an attempt to do so." (Trial Tr. 738). 
(Emphasis supplied. ) 
The trial court's instruction to the jury to assume 
a material fact unfavorable to the accused runs directly 
counter to the requirement that a trial judge must exercise 
extraordinary care to avoid leading the jury to assume as 


established any material fact -- a requirement that this 
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Court has repeatedly reaffirmed: in Billeci v, United States, 
supra; in Blunt v. United States, 100 App. D. C. 266, 2k 
F.2d 355 (1957); in Taylor v. United States, 95 App. D. C. 
373, 379, 222 F.2d 398, 403-04 (1955); in Stewart v. United 
States, 94 App. D. C. 293, 295, 214 F.2a 879, 881-82 (1954); 
and in Sullivan v. United States, 85 App. D. c. 409, 178 F.2d 
723 (1949). 

Indeed, in Blunt, supra, the trial Bonne did not 
instruct the jury to assume any specific fact. The judge 
said only: : 


"Bear in mind the remarks that I gave to 
you, and bearing them in mind I see no reason 


wh ou should have any difficulty in arrivin 
at a verdict, because ins issue 1s a simple one, 
and there is only a single 1 Tiy.” id. 


g ssue, really. 
a , 2 yA) a ao) ° ‘ 


Nevertheless, this Court ruled: 
"There were two issues in the case. . .. 

It is unnecessary to consider which issue the 

Judge meant to leave with the jury. Taking 

either issue away from the jury was fatal 

error." Ibid. 

Many decisions in other circuits manifest this 
same requirement. In United States v. Manuszak, 234 F.2d 
421 (3d Cir. 1956), the court reversed a conviction on facts 
less compelling than those of the present case. Ona charge 
of conspiracy to transport stolen goods in interstate com- 
merce, the government produced evidence that the goods in 
question had been stolen. The defendant offered no evidence 


on the issue, The trial court instructed the jury that it 
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could convict without finding the existence of an overt act 
"because on the testimony which has been adduced the crime 
itself has been committed." Id. at 424, In reversing, the 
Court of Appeals reasoned: 


"Phe defense never agreed or stipulated that a 
theft had occurred. The presumption of inno- 
cence to which appellant was entitled demanded 
that all factual elements of the government's 
case be submitted to the jury. It is immaterial 
that the government's evidence as to the actual 
theft was uncontradicted. The acceptance of 
such evidence and the credibility of witnesses 
is for the jury, even though to the court the 
only possible reasonable result is the accept-~ 
ance and belief of the government's evidence. 

A partial direction of the verdict occurs when 
the court determines an essential fact and this 
eee the appellant trial by jury." Id. at 

2 -25. 


Because in the present case the Nelsons! testimony 
was contested by vigorous cross-examination and argument, 
there is even more justification for reversal than was present 
in Manuszak, Many cases, in addition to those already cited, 
make the point clear. E.g., Dixon v. United States, 295 F.2d 


396 (8th Cir. 1961); Edwards v. United States, 286 F.2d 681 


(5th Cir. 1960); Henderson v. United States, 202 F.2d 400 
(6th Cir. 1953); United States v. Raub, 177 F.2d 312, 315-16 
(7th Cir. 1949). 

The challenged instruction here was not and, indeed, 
could not have been cured by the court's general charge. The 
judge's improper instruction was given in circumstances that 


would make it impossible to eradicate from the jurors! minds 
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the impression distinctly conveyed by the Judge that the 
occurrence of the crime was conclusively established. As 
this Court said in Sullivan v. United States, supra: 


"The 111 effect.cannot be offset by instruct- 
ing the jurors that the court's opinion is not 
binding on them and that they are the sole 
Judges of the facts. Fryer v. U.S., 7 Cir., 
1929, 11 F.2d 707, 708, We think as did this 
court in Smith v. U.S., 1924, 55 app. D.C. 117, 
2 F.2d 919, 921, that such statements have 
little, if any, tendency to undo the harm al- 
ready done. The influence of the trial judge 
on the jury is of great weight and his lightest 
word or intimation is received with deference 
and may prove controlling. Quercia v. U.S.,; 
1933, 289 U.S. 466, 470, 53 Ss. ct. 698, 77 L. 
Ed. 1321. That is especially so in a criminal 
trial." Id. at 411, 178 F.2d at 725. 22/ 


22/ Appellant also calls to the Court's attention the fact 
* thet the trial court erroneously instructed the jury 

that Johnson "was an accomplice." (Trial Tr. 739). 
Johnson had not been convicted, and had not pled guilty. 
Whether he was an accomplice was a question of fact for 
the jury, notwithstanding his testimony that he partici- 
pated in the crime. Henderson v. United States, supra; 
United States v. Balodimas, F.2d 485 (7th Cir. 1949). 
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CONCLUSION 


For the foregoing reasons appellant submits 
that his conviction must be reversed and the case remanded 


with directions to dismiss the indictment. 


Respectfully submitted, 
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QUESTIONS PRESENTED 


1. Does delay in presentment before a magistrate affect 
the admissibility, in a federal court, of a state prisoner’s 
voluntary confession to a federal officer? 


2. Does a trial judge abuse its discretion in refusing 
to dismiss indictments returned against an accused who 
manifested a desire to appear before the grand jury, who 
then appeared and testified after repeated warnings, both 
in and out of the presence of the grand jury, of his right 
to remain silent, and where even apart from the accused’s 
testimony there was sufficient evidence to support the in- 
dictments ? 


3. When the confession of a defendant is introduced 
into evidence, are his co-defendants prejudiced where all 
reference to them is carefully deleted and where the trial 
court twice instructs the jury that the confessions are not 
to be considered against the co-defendants—once at the 
time when the confessions are initially received, and again 
during the final charge? 


4. Does a trial judge abuse his discretion by refusing to 
require the prosecutor to testify as a witness where his 
testimony, if helpful at all to the defense, would only be 
cumulative? 


5. Does a trial judge commit plain error when it instructs 
a jury not to speculate on facts not in evidence after coun- 
sel for the defense insists on urging upon the jury a theory. 
of the case which is completely unsupported by any tes- 
timony? 
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BRIEF FOR APPELLEE 


COUNPERSTATEMENT OF THE CASE 


Appeals No. 17,690, 17.691 and 17.692 


By indictment filed in District Court on October 8, 1962, 
appellants David R. Jones, Arthur L. Ji ones, and Willie L. 
Short, Jr. were pee with robbery. (J.A.1). Each 
was found guilty as charged after a six-day trial by jury. 
Criminal No. 834-62 (J.A. 8). David R. Jones and Arthur 
L. Jones were sentenced to three to nine years imprison- 
ment on February 15, 1963. (J.A. 10-11). The same day, 
Willie L. Short, Jy. was sentenced to four to twelve years 
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imprisonment. (J.A. 9). Appeals at public expense were 
authorized by the District Court. 


Appeals No. 17,688 and 17,689 


A second indictment filed in District Court on October 8, 
1962, charged appellants David R. Jones and Willie L. 
Short, Jr. with two counts of assault with intent to commit 
robbery. (J.A.1). Each was found guilty as indicted after 
a five-day trial by jury. Criminal No. 835-62. (J.A. 12). 
David R. Jones was sentenced to three to nine years im- 
prisonment, the sentence to run concurrently with the sen- 
tence imposed in Criminal No. 834-62. Willie L. Short, Jr. 
was sentenced to four to twelve years imprisonment, the 
sentence to run concurrently with the sentence imposed in 
Criminal No. 834-62. 


A. Evidence at Trial Relevant to Appellants’ Guilt in Numbers 
17,690, 17,691 and 17,692 


Andrew L. Johnson, an accomplice of the appellants,? 
testified at trial that between 12:00 noon and 1:00 p.m. on 
July 28, 1962, he and the three appellants jointly planned 
and executed an armed robbery of a liquor store at 914 
Rhode Island Avenue, Northeast, in Washington. (Tr 150- 
151, 153, 159, 176). Johnson entered the store with 
David Jones and Short. (Tr 155). Jones and Johnson 
each carried revolvers; Short was armed with a sawed-off 
shotgun (Tr 153). They announced their purpose to the 
man behind the counter who in the face of the weapons 
offered no resistance. (Tr 156-7). Money was taken out 
of the cash register by Short and put into a paper bag. 
(Tr. 155-157). Johnson and appellants David Jones and 
Short then left the store, and proceeded around the corner 
where appellant Arthur Jones was waiting in the getaway 
ear. (Tr. 157-158). The group then drove to Short’s 


1 Johnson had been indicted along with appellants (J.A. 1), but pled 
guilty prior to trial. (Tr. 25, 160). 


1s Transcript references are as follows: Tr.: transcript in Criminal No. 
834-62; PTr.: transcript of pre-trial motions heard December 10 and 11, 1962; 
OTr.: transcript in Criminal No. 835-62. 
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house; there they divided the proceeds of the robbery 
(Tr 158). 

Jobnson’s testimony was corroborated by the testimony 
of Louis Chechyk, the victim of the robbery. Mr. Chechyk 
testified that some time after 12:30 on July 28, 1962, three 
men entered his liquor store at 914 Rhode Island Avenue, 
Northeast. (Tr. 43, 47-48). All three of the men were 
armed, two witl{ ‘‘small’’ guns and the third with a “long 
gun’’. (Tr 47-48). They demanded the money from the 
cash register. (Ir 48). The money was surrendered to 
them in a pappr bag. (Tr 48). The three men then 
ordered Mr. Chachyk to go into the back room and they fled 
from the store.} (Tr 48). Mr. Chechyk testified that the 
robbery had lef{ him ‘‘excited and mixed up” and that he 
could not identify the men who had taken his money. (Tr 
50, 54-56). 

The governm dnt then offered the testimony of Ignatius 
Leneski, a barber whose place of business is located at 
934 Rhode Island Avenue, Northeast, several doors down 
from the scene $f the robbery. He testified that while on 
duty there at alort 12:30 on July 28, 1962, he saw a man 
whom he identified at trial as David Jones, enter the barber 
shop and place & telephone call concerning the delivery of 
some whiskey. {Tr 56-57, 59-60). Jones used a wall phone 
that was not endosed in a booth and Mr. Leneski, who was 
standing about ten feet away, overheard him order whis- 
key and beer for delivery at some street address. (Tr. 58, 
67). After completing the call, Jones walked out of the 
store. (J.A. 58). These facts comported with the testi- 
mony of Mr. Chechyk who related that a few minutes prior 
to the robbery he received a telephone order for whiskey 
and beer. (Tr. 43). His delivery boy went out with the 
order, leaving him alone in the store. (Tr. 47). Johnson’s 
testimony indicated that the telephone call had been planned 
for the express purpose of getting the delivery boy out 
of the store. (Tr. 152). 

Melvin Parker, a laundryman whose business is located 
at 920 Rhode Island Avenue, Northeast, testified that on 
July 28, 1962, about 12:30, he roticed a group of three men 
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pass by his window. (Tr. 69-70). One of these individuals 
was wearing a pair of pointed black shoes with buckles, 
similar to government’s exhibit No. 2. (Tr. 70-71, 79). 
He identified David Jones, in open court, as the person 
who had passed by his store wearing these shoes. (Tr. 80). 
The shoes had been recovered by the police from David 
Jones at the time of his arrest, about two weeks after 
the crime. (Tr. 192). 

Lieutenant Tilman O’Bryant of the Metropolitan Police 
Department then took the stand and testified that on Sep- 
tember 15, 1962, he interviewed appellant Short in the office 
of the sheriff in Raleigh, North Carolina. (Tr. 90). Short, 
at that time, made a full, written confession to the robbery. 
(Tr. 92-94, J.A. 4-6.) The confession, with the names of 
Short’s accomplices deleted, was read to the jury by the 
prosecutor. (Tr. 197-201). Lieutenant O’Bryant testified 
that the confession was obtained after Short was advised 
of his right to remain silent. (Tr. 92) Short was also 
informed that any statement made by him might some 
day be used in court against him. (Tr. 92). No threats or 


promises were made to Short. (Tr. 93). Short acknowl- 
edged the truth of his confession in the presence of his 
wife, his sister, his sister’s boy friend, and Deputy Sheriff 
L. W. Kelly of Raleigh. (Tr. 96-99). 


B. Evidence at Trial Relevant to Appellant’s Guilt in 
Nos. 17688 and 17689 


Andrew L. Johnson testified that on August 3, 1962, he 
and David R. Jones and Willie L. Short, Jr. planned and 
attempted to execute the robbery of a grocery store located 
at 331 V Street, Northeast. (CTr. 193-195). Johnson’s 
role was driver of the getaway car. (Ctr. 195). Jones 
and Short each armed themselves with pistols; their role 
was to enter and rob the store. (Ctr. 196-197). Johnson 
waited in the car with the engine running. After a while, 
Short and Jones came running out of the store. (CTr. 213). 
They jumped into the car and said ‘‘Let’s go; things did 
not work out.’”? (CTr. 198). All three drove off. (OCTr. 
198-199). 
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Joseph Nelson, the proprietor of the grocery store testi- 
fied that two young men entered his store on August 
3, 1962, walked around the aisles, then lingered near a 
shelf of canned goods. (CTr. 47-48). One of the men, 
whom Mr. Nelson identified at trial as Short, took several 
cans of peas off the shelf and brought them to the front 
counter. (CTr. 48, 50). He then pulled a gun and de- 
manded the grocer’s money. (CTr. 49). The grocer picked 
up a meat skewer, fought with Short down the center aisle 
and chased him out of the store. (Ctr. 49). 

In the meantime, the other man in the store, whom Mr. 
Nelson and his wife both identified as David Jones, had 
pulled a gun on Mrs. Nelson. (CTr. 49-51, 123-125). Mrs. 
Nelson picked up a knife sharpener, came around the 
counter, and Jones fled. (Ctr. 124, 183-134). 

Short’s fingerprints were recovered from one of the cans 
of peas that he had handled. (CTr. 411) His written 
confession, which he had made to Lieutenant Tilmon 
O’Bryant under the same circumstances in which the con- 
fession in No. 17,691 had been obtained, was admitted into 


evidence with Jones’ name deleted. (CTr. 484-487). 


C. Evidence Relevant to the Admissibility of Appellant 
Short’s Confession 


Prior to trial, a motion to suppress Short’s confession 
was filed on behelf of Short only.* The motion initially 
was set for a hearing on November 20, 1962 but was then 
postponed until the day of trial. On December 11, 1962, 
the motion was heard and denied by the trial judge. 

The testimony of Lester W. Kelly, deputy sheriff from 
Wake County, North Carolina, and Lieutenant Tilmon 
B. O’Bryant of the Metropolitan Police Department estab- 
lished the setting and circumstances in which appellant’s 
confession was made and reduced to writing. 

Deputy Sheriff Kelly testified that he, in the company 
of another deputy and two city policemen from Raleigh, 
North Carolina, arrested Short in Raleigh on Thursday, 


2See Transcript of proceedings of November 20, 1962, pp. 3-4. 
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September 13, 1962 (PTr. 220, 143). Short was arrested 
pursuant to a warrant issued by the judge of the Record- 
er’s Court of Zebulon, North Carolina, on a charge of 
assault with a deadly weapon. (PTr. 140, J.A. 6-7). The 
warrant had been issued on March 1, 1961. (PTr. 140, 
J.A. 6-7). A copy of this document, certified by the Clerk 
of the Recorder’s Court which issued it, was received into 
evidence. (PTr. 140-141, 237). Kelly testified that prior 
attempts had been made to apprehend Short, but that 
Short could not be found on those occasions. (PTr. 146- 
147). Ultimately a telephone tip concerning Short’s where- 
abouts made possible the execution of the assault warrant 
on September 13, 1962. (PTr. 144, 161). 

While the deputy sheriffs were en route with Short back 
to jail, they radioed the deputy in Zebulon that they had 
Short in custody. (PTr. 144). The deputy in Zebulon 
then informed them, for the first time, that Short was 
wanted in Washington. (PTr. 144, 149). However, no- 
body at the sheriff’s office could remember exactly who it 
was who wanted Short in Washington. Therefore, when 
Kelly returned to the sheriff’s office, he contacted the North 
Carolina highway patrol and requested that they check 
their teletypes. (PTr. 145). While waiting for that to 
be done, Kelly called the Metropolitan Police Department 
and “‘talked with some captain.” (PTr. 145). He didn’t 
recall the captain’s name. The captain could find no record 
of Short being wanted in Washington. (PTr. 145). 

Short was booked on the assault charge for which he had 
been arrested and a $500 bond was set. (PTr. 150, 163- 
164). In default of bond, Short was committed to jail. 
Deputy Kelly testified that the Recorder’s Court warrant 
upon which Short had been arrested would properly have 
been returned to that Court the following Wednesday, the 
single day of the week when that court sat. Short would 
normally have been arraigned at that time. (PTr. 179. 
180). 

Kelly testified that on the 13th, the day Short was ar- 
rested, he was allowed to make several telephone calls from 
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the jail. (CTr. 310, 315, 316). Short himself testified that 
the following day he called his father: 


“‘So he [the deputy] asked me did I want to make a 
tens eall or get in touch with anybody. I said, 
‘ es.”? 

**So he let me make a phone call and I called my 
father down at the Rainbow Cab stand. 

“T called the Rainbow Cab stand and my father was 
out so the desk clerk, the desk clerk, I told her to tell 
my father when he came in to come up because I 


wanted to see him, but my father didn’t never show.’? 
(PTr. 80). 


The teletype from Washington was eventually found and 
on Friday, September 14, 1962, the day after the arrest, 
Kelly telephoned Lieutenant Tilmon O’Bryant whose name 
was on the teletype. (PTr. 220). O’Bryant was asked if 
he still wanted Short and O’Bryant stated that he did. 
(PTr. 220). 


Lieutenant O’Bryant testified that on August 10, 1962, 
he obtained a warrant from Municipal Court for the arrest 
of Short. (PTr. 183). That same day, he sent a teletype 
message to the authorities in Wake County, North Caro- 
lina, requesting their assistance. (PTr. 185). Similar 
teletypes were sent to the Virginia and North Carolina State 
Police. (PTr. 201). No teletype communications concern- 
ing Short were sent out by the Metropolitan Police De- 
partment after August 10, 1962. (PTr. 203-204). One 
telephone call to a sheriff in Rocky Mount, North Carolina 
was made on August 11, 1962. (PTr. 209). No other 
messages of any character were exchanged between the 
Washington and North Carolina authorities until deputy 
sheriff Kelly called O’Bryant on September 14 to inform 
him that Short was in custody. (PTr. 216-217, 184). 
O’Bryant, at that time, told the sheriff’s office that Short 
was still wanted in Washington and asked them to ascer- 
tain whether he would sign a waiver of extradition. (PTr. 
186). 
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Short signed the waiver of extradition (J.A. 7-8) after 
it had been read to him twice, its purpose explained (Tr. 
138) and after he had been advised that he could have 
counsel if he wanted to fight extradition to Washington. 
(PTr. 169). O’Bryant was notified of Short’s election by 
by telephone. (PTr. 186). O’Bryant left Washington for 
North Carolina on the morning of Saturday, September 15, 
1961, arriving there at 10:00 A.M., North Carolina time. 
(PTr. 187). ; 

It was about 11:00 a.m. before O’Bryant had an oppor- 
tunity to interview Short in the sheriff’s office (PTr. 188). 
When O’Bryant arrived, Short was not present in the 
sheriff’s office and there was a thirty-five or forty minute 
delay before Short was brought from jail. (CTr. 280, 299). 

O’Bryant testified that he warned Short that he did not 
have to make any statement (PTr. 189). Deputy Sheriff 
Scarborough who was present in the office at this time, 
corroborated O’Bryant’s testimony that Short was warned 
that any statement he made could be used for or against 
him. (CTr. 295). He also corroborated O’Bryant’s testi- 
mony that Short’s confessions were made voluntarily, 
without any threats or coercion, and without any promises 
or inducements. (PTr. 188-189, CTr. 295-296). 

Short at first denied any knowledge of the Washington 
crimes. (PTr. 188, Tr. 101, CTr. 276). However, two or 
three minutes later, after being confronted with the evi- 
dence against him, he began to confess. (Tr. 122-123). 
The facts of four crimes were discussed. (PTr. 75). The 
confession in No. 17,689 was reduced to writing between 
12:30 and 1:03 pm. (CTr. 276). The confession in 17,691 
was reduced to writing between 1:10 and 1:40 p.m. (PTr. 
191). 

That night, Short’s wife, sister, and his sister’s boy- 
friend, James McCloud, were present in the sheriff’s office. 
(PTr. 193). O’Bryant gave a copy of Short’s confession 
to his wife and sister, then read it out loud in their pres- 
ence. (PTr. 194). Short acknowledged the confession as 
true. (PTr. 194). He also acknowledged that O’Bryant 
had not threatened or coerced him. (PTr. 194). Short then 
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signed the confession in the presence of his relatives. 
(PTr. 194). They signed as witnesses. (PTr. 194). 

The next morning, Sunday, September 16, 1962, O’Bryant 
read the confessions in Short’s presence to Deputy Sheriff 
Kelly. (Tr. 185, CTr. 311). Short again acknowledged 
his statements as true and Kelly signed the statements as 
an additional witness. (Tr. 135, OTr. 311). Later that 
Sunday morning, Kelly accompanied Short and O’Bryant 
to the airport. (PTr. 165). 

Short testified at the motion to suppress that O’Bryant 
never read his confessions to him in the presence of his 
relatives. (PTr. 85). His testimony was contradicted by 
his wife, his sister, and James McCloud. (PTr. 14, 21, 
25-26, 45, 49, 63). Short also claimed that he thought he 
was simply signing a waiver of extradition instead of 
confessions of guilt. (PTr. 129, 132). The trial judge 
stated flatly thkt he did not believe Short’s testimony 
(PTr. 255). 

Short was arraigned in Municipal Court, in Washington, 
D. C., at 10:00 a.m., Monday, September 17, 1962. (PTr. 


205-208). He waived a preliminary hearing (PTr. 208). 


D. Evidence Relating to Short’s Appearance Before 
the Grand Jury 


Lieutenant O’Bryant testified that going back to Wash- 
ington on the plane, Short told him that he wanted to 
testify before the grand jury, and that “‘he wanted to tell 
the truth about the whole thing.’? (PTr. 206). O’Bryant 
told Short that provisions for his appearance could be 
made. (PTr. 206). 

When Short me arraigned in Municipal Court on Mon- 
day, September %7, 1962, an attorney was appointed for 
him. He conferred with that lawyer for five or ten minutes. 
(PTr. 93). He discussed with him the statements he had 
signed in North Carolina but Short claimed that he under- 
stood those statements to have been simply waivers of 
extradition. (PTr, 131-132). 
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Short appeared before the grand jury on October 2, 
1962. The following warning of his right to remain silent 
was administered by the Assistant United States Attorney: 


Q. Mr. Short, I want you to know that you are 
before the Grand Jury and that we are going to ask 
you some questions. I want you to know you don’t 
have to say anything. If you do tell us anything your 
statement is being taken down and can be used against 
you at any future trial arising out of any matter that 
we talk about here, or any other matters. Do you 
understand that? 

Yes. 

Q. Knowing that you still want to come in here and 
testify? 

A. Yes.” 


Thereafter, Short’s confessions were read to him and he 
acknowledged them as true. (PTr. 119). The grand jury 
subsequently returned indictments against Short and his 
accomplices. 

A motion to dismiss the indictments was filed on behalf 
of Short only. It was denied by Chief Judge Maguire on 
November 20, 1962; it was reconsidered and again denied 
by the trial judge on December 11, 1962. (PTr. 260). 


STATUTES INVOLVED 
Title 22, D. C. Code § 2901 provides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years. 


Title 22, D. C. Code § 501 provides: 


Every person convicted of any assault with intent 
to kill or to commit rape, or to commit robbery, or 
mingling poison with food, drink, or medicine with 
intent to kill, or wilfully poisoning any well, spring, or 
cistern of water, shall be sentenced to imprisonment 
for not more than fifteen years. 


= See Transcript of Proceedings, November 20, 1962. 
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SUMMARY OF ARGUMENT 

1. Appellant Short’s voluntary confession, made to a 
federal officer at a time when Short was being detained by 
state authorities on a local criminal charge, was properly 
received into evidence. The record in this case refutes 
the suggestion that there was a federal-state “working 
arrangement”’ cesigned to facilitate federal interrogation 
prior to Short’s presentment to a magistrate. Absent such 
a ‘‘working arrangement,’’ federal prompt-arraignment 
requirements do not apply to persons in state custody. 


2. The trial court correctly refused to dismiss the in- 
dictments in this case. No constitutional right of Short 
was offended by his appearance before the grand jury. 
Moreover, there was other evidence before the grand jury 
sufficient to support the indictment. 


3. Appellants other contentions are without merit: 


a) Short’s co-defendants at trial were shielded 
from the effect of Short’s confession in the pre- 
cise manner prescribed by this Court: by dele- 
tion of references to co-defendants; by limiting 
instructions at the time the confession was intro- 
duced; and by a further limiting instruction in 
the final charge. Even if the confession is now 
held to be inadmissible against Short, his co- 
defendants at trial were not prejudiced since the 
confessions never constituted evidence against 
them. 


The trial court correctly refused in Crim. No. 
835-62 to require the prosecutor to become a wit- 
ness in order to allow the defense to interrogate 
him about the source of his mental impressions 
about the evidence, and to elicit from him testi- 
mony that, at best, would only have been cumu- 
lative. 

The trial court’s instructions to the jury in Crim. 
No. 835-62 did not have the effect of directing the 
jury to find as a fact any element of the offense 
charged. 
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ARGUMENT 


I. Short’s Voluntary Confessions Were Properly Received in 
Evidence; Federal Prompt Arraignment Requirements Do 
Not Apply to Prisoners in State Custody 


Appellant Short’s voluntary confessions of federal 
crimes to a federal officer while in the eustody of state 
officials were properly admitted into evidence. The con- 
fessions were not the result of collaboration between fed- 
eral and state officers of the sort involved in Anderson v. 
United States, 318 U.S. 350 (1943). 

The confessions involved in the Anderson case were 
products of a true ‘‘working arrangement”? between state 
and federal authorities as they jointly sought to solve the 
identical crime—the dynamiting of TVA-owned power 
lines and towers. The record in that case shows that FBI 
agents and the sheriff and deputy sheriffs of Polk County, 
Tennessee, worked hand in hand, the state officials taking 
the defendants into custody and illegally detaining them 
for the primary, if not the sole purpose of enabling the 
FBI agents to interrogate them? The fact that the arrests 


were made to accommodate a federal interest is a major 
distinguishing feature between the Anderson case and the 
present case. Here the record establishes that Short was 


3*¢When we first went into Polk County to investigate these dynamitings,’’ 
one of the F.B.I. agents testified in the Anderson case (Record, No. 10, Oct. 
Term, 1942, pp. 427-428) — 


Agent Mann and I first contacted Sheriff B. E. Biggs and had a confer- 
ence with him about what he thought of these various dynamitings and 
discussed with him who he might suspect. He told us at that time that 
he did suspect quite a number of People and we had a discussion at that 
ime, he mentioned 80 or 90 individuals possibly that might be involved 
in such a thing and we discussed with him the manner and method to use 
to talk with those various men, We had a right to talk to any individual 
and of course couldn’t very well talk to them unless they were in cus- 
tody. ene 


The sheriff proceeded to ‘lock up everybody Long [the confidential in- 
formant] had mentioned’? (Record, p. 192; see 318 U.S. at 352). 
according to the sheriff the prisoners were ‘‘arrested on State charges’? 
(Record, pp. 540, 542), F.B.I. agent Mann testified (Id., p- 475): 

The Sheriff took these various Prisoners in custody so we could talk to 
them, so all of us could talk to them, so they would be available to the 
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arrested by state officers, pursuant to a warrant, for a 
local offense for which the District of Columbia authorities 
had no responsibility whatsoever. The record further 
shows that the arresting officers were not even made aware 
of the fact that Short was wanted in the District of Colum- 
bia until after they had arrested him. Moreover, even at 
that time, the local authorities were so unsure of the 
details of the federal interest in Short that it took them 
nearly a full day to locate the ‘‘wanted’’ bulletin that had 
been sent out by the Metropolitan Police Department the 
previous month. The record thus fully documents the con- 
clusion that Short’s custody was at least initially, com- 
pletely independent of any federal participation. 

Nor is there anything in this record which requires the 
interpretation that Short’s detention became in substance 
federal at any time prior to his confessions. Appellants 
make the incredible assertion in their brief that the Dis- 
trict of Columbia became responsible for Short’s detention 
“‘no later than 10:30 A.M., Friday, September 14, ....?? 
simply because at that time O’Bryant was informed by 


telephone that the North Carolina authorities were holding 
Short on the local assault charge. Brief for Willie L. 
Short, Jr., No. 17,691, p. 48. No authority is cited for this 
proposition. 

Appellants suggest, in the alternative, that the fact that 
Short signed a waiver of extradition on Friday, September 


agents and the sheriff and they could talk to them and that was the pur- 
pose in taking them into custody. 


The same agent further testified (pp. 333-334) : 


Q. You did tell him [the sheriff] you wanted to talk to them and you 
couldn’t talk to them unless they were in custody? A. That is true, 
yes, sir. 

Q. Then the sheriff took them into custody so you could talk to them? 
A. That is right. 

Q. So, as a matter of fact, all these defendants were arrested, picked 
up and put in jail so you and Mr. Roche and these other agents could 
talk to them? <A. Tho sheriff picked them up on his own accord; I did 
not direct the sheriff to pick up any individual. 

Q. The sheriff picked them up so you and these other agents could talk 
to them? A. Of course, that was the purpose, we wanted to talk to any- 
body he picked up. 
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14, 1962, and the fact that Lieutenant O’Bryant arrived 
at the sheriff’s office with a Municipal Court warrant on 
Saturday, September 15, demonstrates that Short’s deten- 
tion was at least henceforth federally contrived. Yet on 
similar facts, this Court has already held that a defendant 
remained in state custody. In Morgan v. United States, 
111 U.S. App. D.C. 127, 294 F.2d 911 (1961), the defendant 
was incarcerated by state authorities in New York. The 
District of Columbia police caused a warrant to be issued 
for the defendant’s arrest and a detainer was filed against 
him. The New York authorities advised the D. C. police 
that the defendant would waive extradition. The D. C. 
police arrived to assume custody of the defendant several 
days after his New York prison term had expired. 

Morgan was taken before a New York judge where he 
waived extradition in open court and signed papers to 
that effect. However, before a formal order was prepared 
by the state court directing the defendant’s return to the 
District of Columbia, the defendant confessed to the D. C. 
police. This Court held that the confession came at a 
time when the defendant was still in state custody despite 
the fact that the federal warrant had already arrived,™ de- 
spite the fact that the defendant had already waived extra- 
dition in open court, and despite the fact that the only re- 
maining step in the transfer process was the signing of a 
formal court order. 111 U.S. App. D.C. at 129; 294 F.2d at 
913. 

The appellants have failed to indicate a single cireum- 
stance on this record which supports the conclusion that 
Short’s custody became in substance federal after the 
arrival of O’Bryant. It is true that O’Bryant questioned 
Short, but he did so at a place convenient to the state 
authorities whose prisoner Short remained. Federal inter- 
rogation of a state prisoner does not alone suffice to 
transform state custody into illegal detention under the 
Mallory rule. The cases are clear on this point. 


8a As in this case, the District police officer in Morgan had in his possession 
8 warrant issued by a judge of the Municipal Court. Brief for Ulysses Morgan, 
No, 16269, p. 2. 
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In White v. United States, 200 F.2d 509 (5th Cir. 1952), 
the defendant, who was charged with the burglaries of two 
post offices, was arrested by city police on a Friday. He 
was then brought to the federal postal inspector’s office 
for questioning. That night he was committed to the city 
jail. He was questioned there the next day, Saturday, by 
the postal inspector. The following Monday, the defend- 
ant was again questioned at the postal inspector’s office 
whereupon he confessed. He was arraigned Tuesday morn- 
ing before a U. S. Commissioner. On this record, the 
Fifth Cireuit held that the defendant remained in state 
custody on the charge of burglary until shortly before his 
arraignment. See also Brown v. United States, 228 F.2d 
286 (5th Cir. 1955) [confession to federal offense after six 
days of detention on local charges held admissible; de- 
fendant was interrogated by four federal officers while in 
state custody]; Papworth v. United States, 256 F.2d 125 
(Sth Cir. 1959}, cert. denied, 358 U.S. 854 [confession to 
federal offense after an arrest for ““investigation’’ and a 
day of detention by local authorities held admissible; de- 
fendant was interrogated by the FBI while in state cus- 
tody]. Accord: Horne v. United States, 246 F.2d 83 (5th 
Cir, 1957) ; Tiliman v. United States, 268 F.2d 422 (5th Cir. 
1959). 

A leading case, United States v. Coppola, 281 F.2d 340 
(2d Cir. 1960) (en banc) established that where a defend- 
ant is arrested on state charges, extensive federal partici- 
pation in the investigation leading to the arrest and in the 
subsequent questioning of the prisoner does not necessarily 
require a finding that the detention was essentially fed- 
eral or a findiig that a collaborative ‘‘working arrange- 
ment’’ existed between state and federal officials. In 
Coppola, the FBI had been investigating the defendant 
with reference to several bank robberies. They notified 
the Buffalo, New York, police that the defendant was plan- 
ning to rob a local tavern. The Buffalo police arrested 
the defendant in the neighborhood of this tavern on the 
morning of January 10th. The FBI was summoned and 
a federal agent went to the headquarters of the local police 
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where the defendant was being held, and questioned him 
briefly about several federal crimes. That evening, after 
9:00 p.m., agents of the FBI returned and resumed the 
interrogation. The defendant ultimately confessed. The 
defendant was not arraigned before a state judge until the 
following day, January 11, at 2:00 pm. The FBI formally 
requested custody of the prisoner on January 11, and he 
was turned over to them that afternoon. 281 F.2d at 342. 
The defendant’s statements were later received into evi- 
dence in a trial for the robbery of two Federal Reserve 
Banks. 

The Second Circuit, sitting en banc, held that the state- 
ments made to the federal officers were admissible. The 
Court found that ‘‘The custody of the defendants after 
arrest was exclusively that of the Buffalo police’’—281 
F.2d at 344. Despite the fact that the FBI and the Buffalo 
police had cooperated with each other throughout the case, 
the Second Circuit declined to find a ‘working arrange- 
ment’’ between the two agencies. The Court wrote: 


If this cooperation reached the point of arrest and 
detention by local police for the purpose of enabling 
federal officers to question the defendants concerning 
the bank robberies for a period of time forbidden to 
federal officers by Rule 5(a) of the Federal Rules of 
Criminal Procedure, admissions thus obtained would 
properly be excluded. Such a rule prevents federal 
officers from evading the letter and the spirit of Rule 
5 (a). The rule excludes confessions when the ‘‘work- 
ing arrangement’’ includes the illegal detention—in 
other words, when federal law enforcement officers in- 
duce state officers to hold the defendant illegally so 
that they may secure a confession. However, to bring 
a case within this rule there must be facts, as there 
were in Anderson, not mere suspicion or conjecture. 
281 F.2d at 344. 


The Second Circuit’s interpretation of the requirement of 
“working arrangement,’? i.e., that the federal officers must 
induce the state authorities to hold a defendant illegally 
in order to avoid the requirement of the federal prompt 
arraignment statute, has the approval of the Supreme 
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Court itself. The Supreme Court affirmed the Second Cir- 
cuit’s decision in Coppola in a brief per curiam opinion 
wherein it was noted that the ‘facts of the case are not 
ruled by Anderson.’? Coppola v. United States, 365 U.S. 
762 (1961). { 

The same must be said of the facts in this case. The 
record here, as in Coppola, completely fails to sustain 
appellant’s burden of demonstrating the condemned 
“‘working arrangement.”’ There ‘‘must be facts—not mere 
suspicion or conjecture—’’ 281 F.2d at 344; facts, not mere 
innuendo or an overstimulated sense of outrage. 

Appellant also argues, ‘“‘Apart from this working ar- 
rangement, the District police officer who interrogated 
appellant and obtained the confession from him independ- 
ently engaged in impermissible conduct designed to 
achieve the unlawful purpose of extracting a confession.”’ 
Brief for Willie L. Short, Jr., No. 17,691, p. 10. In other 
words, the contention is that appellant’s voluntary con- 
fession of federal offenses to a federal officer while in state 
custody is nevertheless inadmissible since police interroga- 
tion is an evil per se. That view has been specifically re- 
jected by this Court. Goldsmith v. United States, 107 
U.S. App. D.C. 305, 314, 277 F.2d 335, 344 (1960). More- 
over, that view was also rejected by the Supreme Court in 
Coppola v. United States, supra.* In Coppola, the petitioner 
argued that federal interrogation of an illegally detained 
state prisoner should result in an inadmissible confession 
even in the absence of a federal-state “‘working arrange- 
ment.’? The Supreme Court summarily rejected this con- 
tention. This was the “‘other argument’? the Supreme 
Court referred to when it wrote: “We find no merit in the 
other argument advanced by the petitioner.’? 365 U.S. at 


4In Coppola, the issue was formulated in terms more favorable to the 
defense than is possible here. There the Government conceded that the de- 
fendant was illegally detained under New York law. We make no like con- 
cession in the present case. North Carolina does not appear to have a prompt 
arraignment statute. The General Statutes of North Carolina, Article III, 
Chapter 15, Section 20 specifies that a warrant shall direct an arrest forthwith, 
but not necessarily an arraignment forthwith. We have found no North Caro- 
lina cases interpreting this provision as a prompt arraignment statute, 
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762. The appellant in this case now urges upon this Court 
the same position that was dismissed by the Supreme Court 
as without merit just two years ago. 

Appellant insists that ‘‘a more flagrant disregard of an 
accused’s rights and police obligations is not to be found 
in any of the decisions of this Court ...’? Brief for Willie 
L, Short, Jr., No. 17,691, p. 57. However, the rights and 
obligations he invokes have been defined in terms of federal 
prisoners only; the Supreme Court has refused to extend 
them to persons detained under state authority on local 
charges. The testimony on record in this case establishes 
with unanimity that Short’s confessions was not attended 
by threats, illegal inducements or psychological pressures. 
Thus, the confessions were properly received into evidence; 
their admissibility was not affected by the lack of prompt 
arraignment, as federally conceived, since Short made the 
confessions while in the custody of the State of North 
Carolina. 


Il. The Trial Court Did Not Abuse Its Discretion in Denying 
Short’s Motion to Dismiss the Indictments 


Appellant Short urges that his convictions should be 
vacated because he was allowed to testify before the grand 
jury which returned the indictments against him. He testi- 
fied after being fully advised of his right not to do so and 
after being thoroughly warned of the possible consequences 
of his testimony. These were the circumstances surround- 
ing Short’s appearance before the grand jury: 


1) Lt. O’Bryant had informed Short that he did not 
have to speak and that anything he said could be used 
against him. Despite that warning, Short manifested 
a complete willingness to disclose the nature of his 
participation in several armed robberies and further 
indicated that he would be willing to make such dis- 
closures to the grand jury. 


2) Prior to appellant’s appearance before the grand 
jury, he had been presented before a magistrate at the 
Court of General Sessions. That court was charged 
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with the duty of advising Short of his right to remain 
silent and the consequence of any voluntary forfeiture 
of that right. 


3) An attorney was appointed for Short at the pre- 
liminary hearing and he conferred with Short about 
the case for five or ten minutes. 


4) Despite Short’s previous expression of readiness 
to unburden his guilt and the repeated admonitions of 
his right to remain silent, Short was still not allowed 
to testify before the grand jury until he had been fully 
advised in the presence of that body of his right not 
to testify and the possible consequences of his election 
to testify. 


Upon these fagts, there exists no conceivable justification 
for nullification of Short’s conviction. The mere fact that 
appellant testified before the grand jury which indicted him 
does not render his indictment subject to a motion to dis- 
miss. United States v. Cleary, 265 F.2d 459 (2d Cir. 1959) ; 
United States v. Garnes, 156 F. Supp. 467 (S.D.N.Y. 1957), 
aff’d, 258 F.2d $30 (2d Cir.), cert. denied, 359 U.S. 237 
(1959). While the privilege against self-incrimination may 
be available to a witness in a grand jury proceeding, that 
privilege is not violated by merely calling the accused 
before the grand jury. United States v. Cleary, supra. 
Only when the witness is compelled to testify can he suc- 
cessfully assert a violation of his constitutional rights. 
Counselman v. Hitchcock, 142 U.S. 547 (1892). The ab- 
sence of any compulsion is manifest in the instant case. 
Appellant was repeatedly advised, prior to his grand jury 
appearance, that he had a right to remain silent. He was 
fully informed in the presence of the grand Jary that he 
was not required to testify and that his testimony might 
be used against him. This advice was plainly expressed 
and easily understood. It came after appellant had been 
afforded an opportunity to consult with counsel. The 
procedure employed was almost identical to that sanc- 
tioned in Uaioe States v. Cleary, supra. Appellant’s 


20 


voluntary act, preceded by adequate warning of the conse- 
quence of that act, provides no basis for dismissal of his 
indictment or reversal of the conviction based upon that 
indictment." United States v. Scully, 225 F.2d 113 (24 
Cir. 1955). 

The fact that appellant did not have an opportunity to 
consult with counsel immediately before entering the grand 
jury chambers does not require a different result, par- 
ticularly where that opportunity was afforded appellant 
only a short time before his grand jury appearance. An 
accused does not have a right to be represented by counsel 
when he appears before a grand jury. United States v. 
Scully, supra. Presence or advice of counsel is not con- 
stitutionally required at this preliminary stage of the pro- 
ceeding. See Council v. Clemmer, 85 U.S. App. D.C. 74, 
177 F.2d 22, cert. denied 338 U.S. 880 (1949). Appellant’s 
grand jury testimony was not introduced at trial and thus 
the grand jury proceedings did not become a critical phase 
of the determination of Short’s guilt or innocence. Com- 
pare Nance v. United States, 112 U.S. App. D.C. 38, 299 F. 
2d 122 (1962); see also Hamilton v. Alabama, 368 U.S. 52 
(1961). 

Assuming, arguendo, that appellant’s testimony was 
“made incompetent by circumstances,’’ the fact that the 
grand jury considered that testimony along with other 
competent evidence would not render the indictment defec- 
tive. Holt v. United States, 218 U.S. 245, 248 (1910). The 
burden of showing that the indictment was returned with- 
out sufficient competent evidence rests solely upon appel- 


4s The argument of Short’s co-appellants that they too are entitled to have 
the indictments quashed with respect to them if Short’s constitutional rights 
were offended is totally without merit, If they had been entitled to this wind- 
fall, they waived any right to it by failing to challenge the indictments prior to 
trial or at trial. Moreover, it is a firmly established principle that “‘the 
privilege against self-incrimination ‘is solely for the benefit of the witness’ 
and ‘is purely a personal privilege of the witness.’ ’’ Rogers v. United States, 
340 U.S. 367, 371 (1951). Thus, but for the fact that ho might havo incrim- 
inated himself, Short could have been compelled to testify against his accom- 
plices. Compare United States v. Bonanno, 178 F. Supp. 63, 68 n. 13 (S.D.N.Y., 
1959). Appellants have no standing to invoke a right that was never intended 
to protect them. 
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lant. Carrado v. United States, 93 U.S. App. D.C. 183, 210 
F.2d 712 (1953). No such showing was made; moreover, 
defense counsel completely rejected the notion that such 
a showing was necessary when the trial judge offered to in- 
spect the grand jury minutes. (PTr. 254-255). The error 
of counsel’s surmise was recently recognized by this court. 
Coppedge v. United States, — U.S. App. D.C. —, 311 F.2d 
128 (1962), cert. denied, — U.S. — (1963), and by the 
Supreme Court, Costello v. United States, 350 U.S. 359 
(1956). An indictment returned by a legally constituted 
grand jury is sao to be based upon competent evi- 
dence. Lawn v. United States, 355 U.S. 339 (1958). Appel- 
lant has presented no reason for ignoring that presump- 
tion in the instant case. On the contrary, the record in this 
case, as appellants acknowledge, suggests that Short’s 
written confessions were before the grand jury; these 
statements alone, even without Short’s verbal reaffirma- 
tion, constituted ample competent evidence to support the 
indictments. (PTr. 259-260). 


III. Appellan:’s Other Contentions Are Without Merit 


4. Short’s Co-Defendants at Trial Were Not Prejudiced by the 
Introduction of Short’s Confessions Into Evidence. 

Short’s confessions were introduced in each trial in 
which he was a defendant with the names of his co-defend- 
ants deleted. (Tr. 197-201, OTr. 484-487.). In the robbery 
trial,® the jury was cautioned by the trial judge, immedi- 
ately before the confession was read to them, that the 
confession represented evidence against Short only and 
was not to be considered against David and Arthur J ones, 
(Tr. 198). Further admonitions to this effect were in- 
cluded in the court’s charge to the jury at the close of the 
ease. (Tr. 581). Similarly, in the attempted robbery 
trial,* the jury was cautioned by the trial judge, immedi- 
ately after the confession was read to them, that the con- 
fession was evidence against Short only (CTr. 487); the 


5 Orim. No. 834-62, Abp. Nos. 17,690, 17,691, and 17,692. 
6 Crim. No. 835-62, App. Nos. 17,688 and 17,689, 
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instruction was also repeated at the end of the case. (CT. 
745-747). In each instance counsel for the defense ex- 
pressed satisfaction with the instructions as given. (Tr. 
585, CTr. 748). 

The practice of the trial judge with respect to Short’s 
confessions, i.e., the deletion of the names of co-defend- 
ants, a cautionary instruction at the time of the confes- 
sions’ introduction into evidence, and a further limiting 
instruction in the final charge, was in careful conformity 
with the prescriptions of this Court. Kramer v. United 
States, — U.S. App. D.C. —, 317 F.2d 114 (1963). Indeed 
the trial judge could have offered Short’s co-defendants no 
further protection.™ 


Short’s co-defendants at trial now argue that if this 
Court rules that Short’s confessions were inadmissible 
against him, they too should benefit and be granted a new 
trial. Their claim is that they were prejudiced by the intro- 
duction of inadmissible confessions despite the fact that all 


references to them in the confessions were deleted; despite 
the fact that the confessions never constituted admissible 
evidence against them regardless of whether it was properly 
introduced against Short; and despite the fact that the trial 
judge twice cautioned the jury in each trial not to consider 
Short’s confessions against anyone but Short. 

This Court recently reviewed, in separate opinions, the 
second-degree murder convictions of four men jointly in- 
dicted and tried: Coleman v. United States, — U.S. App. 
D.C. —, 313 F.2d 576 (1962) ; Jackson v. United States, — 
US. App. D.C. —, 313 F.2d 572 (1962); Dykes v. United 
States, — U.S. App. D.C. —, 313 F.2d 580 (1962); and 
Tatum v. United States, — U.S. App. D.C. —, 313 F.2d 579 
(1962). Jackson’s and Dykes’ convictions were affirmed. 
Coleman’s and Tatum’s convictions were reversed on the 
grounds that their confessions, violative of the Mallory 
Rule, had been improperly introduced at their trial. The 


6a It is significant that no motion for separate trials was ever made on behalf 
of any of the appellants. 
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confessions implicated all four men. In affirming Jackson’s 
and Dykes’ convictions this Court necessarily concluded that 
their trials had not been prejudiced by the erroneous intro- 
duction of Coleman’s and Tatum’s confessions. See also 
Wong Sun and Toy v. United States, — U.S. —, 83 S. Ct. 
407 (1963), in which the Supreme Court did not consider 
the improper introduction of Toy’s confession, per se, to 
require a new trial for Wong Sun.” 


B. The Trial Judge Properly Exercised His Discretion To Prevent 
Counsel for Short and David R. Jones in Criminal No. 835-62 from 
Calling the Prosecutor as a Witness. 

In his opening statement to the jury in the attempted rob- 
bery trial, the prosecutor stated that ‘the evidence will 
show”? that Mr. and Mrs. Nelson, the complaining witnesses, 
‘‘will not be able to identify these two defendants... .”? 
(CTr. 40). When ealled to testify, however, Mrs. Nelson 
identified Jones and Mr. Nelson identified both Jones and 
Short. 

Later on in the trial, counsel for Jones charged that the 
prosecutor had told him privately that the Nelsons could 
not identify the defendants; he demanded either that the 
prosecutor stipulate to this statement in front of the jury 
or that the prosecutor be called as a witness. (CTr. 482, 
483, 488-490). The prosecutor flatly denied the statement 
and the trial aucee refused to require him to testify. (CTr. 
490) 

Appellant’s position essentially is that they were entitled 
in one way or another to be informed of the basis of the 
prosecutor’s impression that the Nelson’s could not make 


7 The cases cited of -ppellants are not in point. In Hair v. United States, 
110 U.S. App. D.C. 153, 289 FP. 24 894 (1961), the conviction of one defendant 
was reversed because ev dence illegally seized from a co-defendant had been 
introduced into evidence. However, in that case, the evidence improperly intro- 
duced was admissible against both defendants. In the instant case Short’s 
confession was not admissible against his co-defendants and the jury was so 
instructed. In Anderson v. United States, 318 U.S. 350 (1943) the illegal 
confession of one defend int was considered by the jury pursuant to the 
court’s instructions ag evidence against the co-defendant, The co-defendant 
in that case was theresore prejudiced. 
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an identification. They desired to use this information to 
discredit the testimony of the Nelsons. Yet further dis- 
crediting of this aspect of the Nelson’s testimony would 
surely have been cumulative: the jury, of course, was aware 
of the discrepancy between the prosecutor’s opening state- 
ment and the evidence; moreover, under vigorous cross- 
examination, Mr. Nelson revealed that he had, on a prior 
occasion, erroneously identified another person as the per- 
petrator of the crime (CTr. 73-76) ; also that he sat in the 
ante-room to the grand jury’s chambers for one-half hour 
together with Short and could not identify him (CTr. 80) ; 
and finally that he told one of the investigating officers that 
one of the robbers wore eye glasses when in fact neither 
Jones nor Short actually wore eye glasses (CTr. 169, 214). 
In closing argument the prosecutor told the jury in strongly 
worded terms that he did not base his case on the identifica- 
tion testimony of the Nelsons: 


‘Ladies and gentlemen, with that identification, do 
you suppose I would stand here and ask you to retire to 
that jury room and return a verdict of guilty as to these 


two men—after having told you that I didn’t believe 
the complainants would be able to identify the man— 
and the reason being, as they have told you, they had 
never discussed this with me, plus the fact that they 
have never seen these men since they had been arrested. 


Ladies and gentlemen, I could not look you in your 
eyes with that evidence and that evidence alone and 
ask you to bring back a verdict of guilty as indicted as 
to these two defendants, because, ladies and gentlemen, 
there would be some doubt as to whether or not the 
Government had carried its burden of proof in this 
case. 


8 Except for his refusal to ‘‘stipulate’’ or testify to statements which he 
claimed were never made, the prosecutor did assist the appellants in their 
discovery efforts. He turned over to defense counsel everything the investigat- 
ing officers had in the way of interview notes pertinent to the Nelsons, (CTr. 
157). He also turned over to the court Mr. Nelson’s statement to the secretary 
at the grand jury office. Defense counsel apparently lost interest in that state- 
ment when the court informed them that the statement paralleled Nelson’s 
testimony ‘‘word for word’’. (CTr. 67-68). 
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I further tell you, ladies and gentlemen, if that was 
all the evidence in this case, I would have turned to 
His Honor, who sits up there in that black robe, and 
who contro}s this court, and I would have asked his per- 
mission to dismiss this case against these two defend- 
ants.’’ (Cr. 644) 


The prosecutorfhad shown the jury convincing other evi- 
dence of appellants’ guilt including a fingerprint, a con- 
fession and the testimony of Andrew Johnson, the accom- 
plice of Short and Jones, and it was on the basis of that 
evidence that the prosecutor asked the jury for a conviction. 

This case is similar to Simmons v. United States, 113 U.S. 
App. D.C. 369, 308 F.2d 324 ( 1962). There, the prosecutor 
in his opening statement said that a witness would testify 
that the defendant was merely a lookout during the crime. 
However, on the stand the witness testified that the accused 
actively participated in the robbery. The trial court re- 
fused to allow saenee counsel to inspect the grand jury 
minutes to exploit the inconsistency. This Court held that 
it was error to deny defense counsel access to the grand 
jury minutes but affirmed the conviction of Simmons never- 
theless. It was noted by Judge Bazelon, writing for the 
Court, that the inconsistencies revealed by a vigorous cross- 
examination seriously impaired the value of this witness’s 
testimony and that further discrediting of the witness would 
have been merely cumulative. 

In this case, under similar circumstances, the trial judge 
could properly exercise his discretion to prevent the prose- 
cutor from being called as a witness merely to prove a cumu- 
lative discrepancy in the Nelsons’ testimony.® 


9A prosecutor may be called to testify, but the matter is within the dis- 
cretion of the court and ‘‘the practise is not approved except where neces- 
sary.’’ 97 CJ.S. § 113. Moreover, in a Federal court, there is a serious 
question whether the exploration of the source of a prosecutor’s ‘‘impressions’?” 
would not be contrary to the spirit of the Jencks Act which was designed to 
limit defense discovery. S. Rep. No. 931, 85th Cong., Ist Sess. See also 
Saunders v. United States, — U.S, App. D.C. —, 316 F. 2d 346 (1963), 
which indicates that the mental Processes of a prosecuting attorney are also 
to be protected from discovery under the rule of Hickman v. Taylor, 329 U.S. 
495 (1947). 
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C. The Court's Instructions in Criminal No. 835-62 Were Proper And 
In No Way Deprived Jones or Short of a Fair Trial. 

The indictment in Criminal No. 835-62 charged David 
Jones and Short with assaulting the Nelsons with intent to 
rob them. Although no objection was made to the court’s 
instructions at trial, now on appeal, the appellants claim 
that the judge’s comments had the effect of directing the 
jury to find that an assault had actually taken place. See 
Rule 30, Federal Rules of Criminal Procedure. In view 
of the lack of objection at trial, the quest now must be for 
plain error which affected substantial rights of the appel- 
lants. Rule 52(b), Federal Rules of Criminal Procedure.” 

Counsel for Short, in his summation, three times sug- 
gested to the jury that the Nelsons may have just chased ‘“‘a 
bunch of kids’’ out of their store instead of two armed 
robbers. (CTr. 676, 677, 708). There was no testimony 
concerning ‘‘a bunch of kids.”’ When the argument was 
repeated for the third time the trial court finally intervened 
and instructed the jury as follows: 


‘*T didn’t interrupt you the first time you mentioned it. 
But there’s no possible basis for the jury to speculate 
that there may have been a bunch of kids in that store. 
There is no basis for any possible rationale or any such 
speculation as that. 


“The testimony is only that there were two men who 
came in and robbed that store—or attempted to. 


“T will instruct you, ladies and gentlemen, that you 
may not speculate that there could have been a bunch 
of kids in that store. There were two men in the store, 
according to their evidence, and you will find they were 
or were not either or both of these defendants. (CTr. 
708). 


The thrust of this instruction is that the jury was not free 
to imagine facts that were not in evidence, a perfectly 


10 In this connection, it should be pointed out that the issue of the identifica- 
tion of the appellants was the crucial issue in this case, not whether the crime 
had been committed at all, Both counsel for appellants recognized this and 
argued the identification issue at length to the jury. (CTr. 658-663, 666-668, 
672, 674-677). 
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proper statement of law. Appellants cannot make the in- 
struction into anything else by selective emphasis. 


During his final che-ge to the jury, the trial court distin- 
guished the offense of robbery from the crime alleged, as- 
sault with intent to rob: 


“This charges an assault by these people with intent to 
commit robbery. This is not a charge of robbery, be- 
cause the people who held up this place didn’t succeed 
in stealing anything. They were frustrated by the 
grocer and his wife, one or the other or both. So this 
charges an attempt to do so.’? (CTr. 738). 


Again, the appellants claim, this was a direction to the jury 
to find that the assault had actually taken place. Here, not 
only is reliance founded on emphasis of words out of con- 
text: it is also dependent upon omissions. The appellants 
have neglected to inform this Court that the following state- 
ment was made by the trial judge almost immediately after 
the statement they challenge: 


‘“You must find, in order to convict here, that there was 
an assault, if there was an assault; and two, that their 
purpose was to rob.”? (CTr. 739). 


Nor is this statement mentioned: 


‘Johnson, says that he was the driver of the car, the 
“get-away man,’’ as this is colloquially called. The 
other two are supposed to have held up, one the wife, 
and the other the husband, these two proprietors.” 
(CTr. 739). 


And we would furtker point out that the jury was exhaus- 
tively schooled on the prosecution’s burden in a criminal 
ease. The meaning of the term ‘‘reasonable doubt’? was im- 
pressed upon them. They were further informed that 
they were the sole judges of the facts and that ‘‘nothing 
that counsel or the Court say about the facts is binding upon 
[them] at all.” (CTr. 751, 730-732). The rule is and al- 
ways has been that instructions are to be read as a whole. 
Carey v. United States, 111-U.S. App. D.C. 300, 296 F.2d 
422 (1961); not ‘‘every syllable which emerges from a 
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judge’s mouth is as momentous as the utterances of the 
Delphic Oracle.’’ United States v. Rooth, 159 F.2d 659, 660 
(2d Cir., 1947). Taken in context, the language of the 
charge could not possibly mislead the jury into believing 
that they were required to find as a fact any element of the 
crime charged in the indictment. 


CONCLUSION 


Waenerore, for the reasons stated, it is respectively re- 
quested that the judgments of the District Court be affirmed. 


Dav C. AcHESON 
United States Attorney 
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OPPOSITION TO APPELLEE'S PETITION FOR REHEARING EN BANC 


The Government requests this Court to rehear en banc 
the appeals of appellant Willie L. Short, Jr., whose two 
convictions a division of this Court reversed with directions 
to dismiss the indictments. A majority of the division held 
that an Assistant United States Attorney deprived appellant 
of two fundamental constitutional protections guaranteed ac- 
cused men -- his right to have the assistance of counsel at 
every stage of the proceedings and his privilege against self- 
inerimination. Both of these constitutional rights were dis- 
regarded when the prosecutor, without informing or obtaining 
counsel for appellant -- who is illiterate and uneducated -- 
haled him before the Grand Jury that was considering whether 
to indict him and; there elicited self-incriminating testimony 
from appellant, who was then indicted. 


The prosecution now professes, "We do not regard it 


as a desirable practice to subpoena prospective defendants 


before a oe juries." (Petition, p. 7); it now concedes, 


indeed contends, "At the time of his appearance before the 
grand jury Short had been without counsel for more than two 
weeks." (Petition, p. 11). ‘The prosecution now "deprecate[s] 
this state of affairs" and perceives it to be "distressing 
and unworthy of the law." (Petition, p. 11). Nevertheless, 
the Government argues that even if what it did to appellant 
violates the Constitution, dismissal of the indictments on 
that accdunt "will have no effect on the situation. ..." 
(Petition, p. 11). This extraordinary declaration that a 
prosecutor's conduct -- even if unconstitutional -- may be 
lamented eae cannot be prevented by effective judicial sanc- 
tion eserves summary rejection by denial of thé petition for 
rehearing. 

All members of the division that heard appellant's 
appeals Spee that when the prosecutor had appellant taken 
from his Jail cell to face and testify before the Grand Jury, 
he in fact denied appellant an opportunity to consult with 
his counsel of record. As a majority of the division agreed, 
appellant |was not only thus denied his rights under the Sixth 
Amendment; he was as well denied the privilege against 


*/ Appellee's Petition for Rehearing En Banc is cited here- 
in as "Petition." : 
{ 
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self-incrimination vouchsafed him by the Fifth Amendment; 

and the only possible remedy for these violations of con- 

stitutional rights is dismissal of the indictments. 
Furthermore, as all members of the division ruled, 

appellant's removal from North Carolina to the District of 

Columbia was effected in violation of Federal Rule of 

Criminal Procedure 40(b). It is equally plain, as the majority 

held, that the written confessions a District police officer 

elicited from appellant by questioning him in North Carolina 


for more than three hours, the purpose of which was, as the 


court below found (Tr. ho) to get a confession, were ob- 


tained in violation of the Mallory Rule and should have been 

excluded from evidence at appellant's trials. 

I. THE MAJORITY CORRECTLY HELD THAT APPELLANT WAS DEPRIVED 
OF HIS CONSTITUTIONAL RIGHT TO ASSISTANCE OF COUNSEL 
WHEN BROUGHT FROM HIS CELL TO TESTIFY BEFORE THE GRAND 
JURY THAT WAS CONSIDERING WHETHER TO INDICT HIM. 

The Government now says, "As a matter of fact and 
as a matter of law... . at the time of his appearance be- 
fore the grand jury Short had been without counsel for more 
than two weeks” (Petition, pp. 10-11.) -- a contention that 
curiously is made not by way of confession but in search of 
absolution. Thus the Government apparently recognizes that 
if appellant had a lawyer of record at the time of his Grand 


Jury appearance its failure to give appellant an opportunity 
4] OTrTius To "Te." REFER Fe ThE Faawseri pT af The 
hentivg on ApptllanT's pRET214/ MoTraws Fo Sismiss 
ThE SnadieTmends pod GtAsh TRE GINFESS-0Ws. 


to consult with that lawyer at that time violated the Con- 
stitution. 

All three members of this Court who heard appell- 
ant's appeals agreed on one issue -- that the lawyer appointed 
to represent appellant at the time of his appearance before 
the committing magistrate was still appellant's attorney at 
the time the prosecutor brought him before the Grand Jury. 
All three judges agreed, in Judge Prettyman's worase that 
the prosecution's failure to notify appellant's counsel of 
its intention to take appellant before the Grand Jury was 
"pad practice and bad ethics and ought to be condemned. " 
(Slip Opinion, p. 32). 

Nor would any other view be possible. Congress, in 
D.C. Code §§ 2-2201 to 2-2210, the Supreme Court in Federal 
Rule of Criminal Procedure 44, and the Municipal Court in its 
Criminal Rules 13 and 24, have each implemented the command 
of the Sixth Amendment. Statutes and rules all allowed -- 
indeed commanded -- the Judge of the Municipal Court to 
appoint counsel to represent appellant at the time of the 
preliminary hearing. Municipal Court Rule 24 and Federal Rule 
44 -- which is made applicable by Municipal Court Rule 13 -- 
required that appointment to remain effective "at every stage 


of the proceeding ...." See Reid v. United States, 


*/ See, e.g., Chandler v. Fretag, 348 U.S. 3 (1954) . 
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U.S. App. D.C. , 327 F.2d 655, 656 n. 1 (1963). And the 
Constitution imposed upon the prosecutor the duty of seeing 
that appellant's appointed counsel was informed of the taking 
of any step in the proceedings at which appellant might 
require the assistance of counsel. 

The Government's continuing failure to perceive 
the true import of the state of affairs that existed when it 
brought appellant before the Grand Jury is best demonstrated 
by its argument that the attorney appointed by the Municipal 
Court Judge "was fully justified in believing that he was 
through” when appellant's preliminary hearing ended. (Pe- 
tition, p. 12). 

The question here is not what that lawyer was 
justified in believing; the issue is rather what the prose- 
eutor was justified in doing. 

Only the prosecutor knew that appellant was to be 
brought before the Grand Jury; only he was then in a 
position to secure appellant's constitutional right to con- 
sult with his lawyer. But the prosecution did not inform 
appellant's counsel of its plan to call appellant before the 


Grand Jury. Nor did the prosecution attempt to obtain coun- 
* 


sel from the Legal Aid Agency or other available sources 


*/ Such a request would certainly have been honored. Indeed, 

the attorney appointed to represent appellant after the 
indictments issued is a member of the Legal Aid Agency staff, 
(Footnote continued on following page). 


Shee 


to advise appellant. See D.C. Code § 2-2202. The prosecu- 


tion did not even inquire of appellant -- as the prosecutor 
in United States v. Cleary, 265 F.2d 459 (2d cir.), cert. 
denied, 360 U.S. 936 (1959), reversing 164 F. Supp. 328 
(1958), properly did -- whether he had discussed his Grand 
Jury appearance with his lawyer. ; 

Thus, "as a matter of fact" appellant was without J 
advice of counsel when he was brought before the Grand Jury, 
not because appellant's counsel of record believed "he was 
through," but solely because the prosecutor took appellant 
before the Grand Jury "without notifying his lawyer". (Slip 
Opinion, p. 32). It was thus the prosecutor and not appellant's 
counsel who ignored the Sixth Amendment. 

Any other view would require this Court to assume, 
as the Government apparently does, that appellant's counsel 


would have continued to believe "that he was through" even if 


(Footnote continued from preceding page) 

In addition, judges of the District Court are certainly accessi- 
ble to the prosecution. Any one of them could and, upon the 
prosecutor's request, no doubt would have appointed counsel to 
confer with appellant upon being advised of the ROS 8 
intentions. 


*/ Judge Schweinhaut found below: 
It is a fact . .. that quite clearly he did have 
but fleeting representation in the Municipal Court. 
Under the circumstances, I don't think that he 
needs more than that ... but the fact is that at 
the time he appeared before the grand jury, he did 
not have a lawyer. And I'm not too happy with that 
angle of it." (Tr. 248). (Emphasis sunset 
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the prosecution informed him of the unusual procedure it was 
adopting. The record is barren of any reason for believing 
that appellant's counsel had any conception of his status | 
other than that taken by all three members of this Court who 
heard appellant's appeals: his appointment lasted "until 
the prosecution is terminated or other counsel is appointed, 


which should normally be before arraignment." (Slip Opinion, 


p. 8). Accord, Reid v. United States, 326 F.2d at 656 n. 1. 


The Government's appellate lawyers' refusal to 
recognize this fact now is simply born of the necessity 
created by its Grand Jury lawyer's disregard of the fact 18 
months ago. Notably, when a defendant -- on the basis of a 
record similar to that here -- asserted that he had been 
deprived of the assistance of counsel between preliminary 
hearing and arraignment because the counsel appointed to 
represent him at a preliminary hearing ceased to be his lawyer 
upon the termination of that hearing, the Government argued that 
there was no proper “indication in the record that counsel 
appointed in the Court of General Sessions was only for the 
purpose of the preliminary hearing . ..." Brief for 
appellee, Reid v. United States, supra, at p. 4 n. 2. 

Even if "as a matter of law" the lawyer appointed 
to represent appellant in the Municipal Court was not still 
his lawyer at the time the prosecutor brought him before the 
Grand Jury, appellant plainly had a constitutional right to 


gu 


consult with some lawyer before taking that important step 
and the prosecutor plainly had a constitutional duty to 
secure appellant's right. An accused man "requires the 
guiding hand of counsel at every step in the proceedings 
against him." Powell v. Alabama, 287 U.S. 45, 69) (1932). 
When this need for and right to counsel accrues depends not -- 
as the Government urges -- on whether an indictment has been 
issued. As Powell v. Alabama and many other cases make clear 
the critical question is whether criminal proceedings have 
been instituted against the accused. "Criminal proceedings" 
are instituted when "a formal charge is openly made against 
the accused, either by indictment presented or information 
filed in court, or, at the least, by complaint before a 
magistrate." Post v. United States, 161 U.S. 583, 587 (1896). 
Compare Fed. R. Crim. P. 4 with Red. R. Crim. P. 9. When 
appellant appeared before the Grand Jury he was under arrest 
pursuant ‘to a warrant issued after "complaint before a magis- 
trate." The proceedings against him were therefore already 
well under way. | 

' Because -- probably for constitutional reasons 
that are developed in Paxt II of this Brief -- it is most 
uncommon for Federal prosecutors to call before the Grand Jury 
persons so clearly marked as defendants as was this appellant, 


there is understandably no decision of the Supreme Court or 


of this Court squarely in point. But it is inescapable from 
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decisions of the Supreme Court and this Court that the Grand 
Jury appearance was a critical step in the proceedings against 
appellant and that he was entitled to have counsel advise 

him before this step was taken. 

More than 20 years ago, this Court recognized that 
the right to appointment of counsel depends not on how, but 
on when the proceedings are instituted, and held that an 
accused is entitled to the assistance of counsel at prelimi- 
nary hearing. Wood v. United States, 75 U.S. App. D.C. 274, 
128 F.2d 265 (1942). In recognizing an unqualified right to 
counsel at the time of arraignment of one accused of a mis- 
demeanor this Court ruled "an accused is no less an accused 
at that stage of the proceedings than at any other, and, as 
we have pointed out above, no less in need at that stage than 
at any other of the assistance of counsel." Evans v. Rives, 
75 U.S. App. D.C. 242, 250, 126 F.2d 633, 641 (1942). ‘This 
Court has since consistently recognized that "nothing of 
substance prejudicial to a defendant" may be allowed to result 
from lack of counsel at any time following institution of 
the proceedings against him. See Council v. Clemmer, 85 U.S. 


App. D.c. 74, 76, 177 F.2d 22, 24, cert. denied, 338 U.S. 


880 (1949); Reid v. United States, supra; Wood v. United 


States, supra. 


*/ And the Municipal Court of Appeals for the District of 
Columbia has held that counsel must be appointed to 
(Footnote continued on following page) 
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Contrary to the Government's startling argument 
that "the due process clause... is susceptible of much 
broader interpretation than the Sixth Amendment," (Petition, 
p- 13), the Supreme Court has expressly recognized that a 
federal Dee cner is entitled to the representation of counsel 
at any tame after arrest, although a state prisoner may not 
be. In Gicenia v. LaGay, 357 U.S. 504 (1957), the Court 
ruled a state did not deprive a defendant of due process when 
the police refused to permit consultation with counsel dur- 
ing polige questioning that followed immediately upon arrest. 
But Justice Harlan took pains to point out: 

"We share the strong distaste ex- : 


pressed by the two lower courts over the 
episode disclosed by this record. .. .: 


Were this a federal prosecution we would 
have little difficulty in dealing with | 
what occurred under our genera supervi- 
sor ower over the administration of | 
fustive in the federal courts.” id. ae 

phasis supplied. 


See also Haynes v. Washington, 373 U.S. 503 (2963) White 


v. Maryland, 373 U.S. 59 (1963); Spano v. New York, 360 U.S. 


(Footnote continued from preceding page) 

represent an accused in proceedings held before plea to determine 
whether he is mentally capable of understanding the criminal 
charges lodged against him. Evans v. United States, 83 A. 2d. 

876 (1951). "Looking at the substance rather than the form," 

the court ruled that the sanity hearing ' "was a step in the 
criminal proceedings against the appellant." Id. at 880. 


= 95) = 
315, 326 (1959) (Stewart, J. concurring); Griffith v. Rhay, 
282 F.2d 711 (9th Cir. 1960), cert. denied, 364 U.S. 941 
(1961); Lee v. United States, 322 F.2d 770 (5th Cir. 1963). 

The Government does not claim, and it cannot be 
argued, that appellant "competently and intelligently" waived 
his right to the assistance of counsel. He was not told of 
such right and, therefore, obviously could not know that it 
existed. Evans v. Rives, supra. Even had he been told, his 
"background, experience, and conduct" did not prepare him to 
make an intelligent waiver. It is a commonplace in our juris- 
prudence that "courts indulge every reasonable presumption 
against waiver" of fundamental constitutional rights. Johnson 
v. Zerbst, 304 U.S. 458, 464 (1938). Appellant's circum- 
stances present the classic example of both the wisdom and 
necessity of that doctrine. Compare Griffith v. Rhay, 282 F.2d 
711 (9th Cir. 1960), cert. denied, 364 U.S. 941 (1961); Judd v. 
United States, 89 App.D.C. 64, 190 F.2d 649 (1951). 

The prosecution chose to ignore appellant's manifest 
need of, and right to, the assistance of counsel. The majority 
refused to permit the prosecution to reap the harvest of its 
conduct here; any other result would have made a mockery of 
what Justice Sutherland described to be the interest of the 
United States in a criminal prosecution -- "not that it shall 


win a case, but that justice shall be done.” Berger v. United 


States, 295 U.S. 78, 88, (1935). ‘This Court en banc can assure 


accuseds in this Circuit of their Constitutional right to the 
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assistance of counsel "at every step in the proceedings" 


only by recognizing the correctness of the majority's con- 
clusion that appellant's "Sixth Amendment right 'to have the 
Assistance of Counsel for his defense' was withheld " (Slip 
opinion, pp. 6-7.), and denying the Government's petition 


for rehearing. 
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II. THE MAJORITY PROPERLY HELD THAT THE FIFTH AMENDMENT 
FORBIDS BRINGING AN IGNORANT, ILLITERATE, UNCOUNSELED, 
ARRESTED ACCUSED BEFORE A GRAND JURY TO TESTIFY ABOUT 
THE VERY CRIMES FOR WHICH AN INDICTMENT AGAINST HIM 
IS BEING SOUGHT. 

The question here is not -- as the Government 
would have it -- whether a witness may be brought into a 
Grand Jury room without being given an opportunity to con- 
sult with counsel, and then be held to have waived his 
Fifth Amendment privilege against self-incrimination unless 
he affirmatively claims it. 

The question is whether a prosecutor may bring 
from his cell to the Grand Jury room for the sole purpose of 
indicting him with his own words an arrested man, formally 
accused of crime, who cannot read and can barely write, who 


has never before appeared before a Grand Jury, who does not 


know what that Grand Jury's interest is in him, and who has 


not even been given a chance to consult with his court ap- 
* 


pointed counsel. As Judge Prettyman has put it, there is 


*/ Thus, the cases cited and relied upon by the Government 

are distinguishable. For example, many of the cases 
appellee relies on involved defendants all of whom were 
lawyers themselves, were not under arrest when they appeared 
before the Grand Jury, had the advice of counsel before 
(Footnote continued on following page). 


here presented the "serious question whether our jurispru- 
dence, fortified by constitutional declaration,, permits" a 
prosecutor to "summon before a Grand Jury a person against 
whom an indictment is being sought and there interrogate him, 
isolated from the protection of counsel and presiding judge 
and insulated from the critical observation of the public.” 
Powell v! United Stated, 96 U.S. App. D.C. 367, 372, 226 


F.2d 2694 274 (1955). 


The precise question thus presented has arisen in- 


frequentiy. "[O]ne would suppose that, as a matter of ethics 


(Footnote continued from preceding page). 
entering the Grand Jury room, and did not object to any 
question the prosecutor put to them before the Grand Jury. 
United States v. Klein, 247 F.2d 908 (2d Cir. 1957) (two 
of four defendants were lawyers; all four had counsel); 
United States v. Benjamin, 120 F.2d 521 (2a Cir. 1941); 
Mulloney v. United States, 79 F.2d 566 (lst Cir. 1935), 
cert. denied, 296 U.S. 658 (1936); United States v. Hirsch, 
74 F.2d 215 (2d cir. 1934), cert. denied, 295 F.2d 739 
£2935) (disbarred attorney); United States v. Haas, 126 F. Supp. 
17 (S.D,N.Y. 1954). All of the other federal Grand Jury 
cases cited by appellee, except United States v. Rainey, 
10 F.R.D} 431 (W.D. Mo. 1950), involved defendants who 
either had advice of counsel before or while testifying 
before the Grand Jury, or were not asked incriminating 
questions,or were not indicted by the Grand Jury before 
which they appeared or were advised of their rights before 
entering§the Grand Jury room. In Rainey the court er- 
roneously held that the privilege against self-incrimination 
is not "accorded to the . . . person who is ignorant of 
his rights. ..." 
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or fair play or policy, a prosecutor would in all cases re- 
frain from calling as a witness before a Grand Jury one who 
is de jure or de facto an accused. The absence of appeals to 
this court involving the problem under discussion would seem 
to indicate that some such rule or practice is observed in 
the prosecutor's offices in this circuit." United States v. 
Scully, 225 F.2d 113, 116 (2d Cir.), cert. denied, 350 U.S. 
897 (1955). 

But, as what happened to appellant makes plain, no 
"such rule or practice is observed in the prosecutor's office” 
in the District of Columbia circuit. The language, the 
history, and the philosophy of the Fifth Amendment all support 
the majority's ruling that the practice actually followed by 
the prosecutor's office in appellant's case violated the Con- 
stitution. 

The Fifth Amendment commands, "No person. . . shall 
be compelled in any criminal case to be a witness against him- 
self... .." This language makes clear that the Amendment is 
violated whenever two conditions occur: (1) a person testi- 
fies "in any criminal case . . . against himself," and (2) 
the testimony is "compelled." 

Proceedings before a Grand Jury constitute a "crimi- 


nal case." Counselman v. Hitchcock, 142 U.S. 547 (1892). It 


is undisputable, and the prosecution has never denied, that 


the Grand Jury proceedings in which appellant testified were 
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directed "against him." Appellant's presence before the 

Grand Jury was indeed “compelled.” The Government's allusion 

to the fact that appellant was not subpoenaed is wholly irrel- 

evant. "Certainly, a jailer taking a prisoner before the 

grand jury is as compelling as serving a summons upon him,” 

Taylor v. Commonwealth, 274 Ky. 51, 118 S.W.2a 140, 142 (1938). 

Thus, on the rare occasions -- such as here -- where a federal 

prosecutor has compelled the target of an investigation to 

testify before a Grand TUry » the federal courts have quashed 

the resulting indictments. It follows, therefore, that 

the majority properly held that the prosecutor's action in 

the present case violated appellant's Fifth Amendment rights. 
The propriety of the majority's conelusion is 

equally sustained by the rationale of numerous cases in which 

the Supreme Court has interpreted and applied the privilege 

against self-incrimination that the Constitution gives accused 

men. "fOur forefathers, when they wrote this provision into 

the Fifth Amendment of the Constitution, had in mind a lot 

of history which has been largely forgotten to-day. ... 

They made a judgment, and expressed it in our fundamental 

law, that it were better for an occasional crime to go un- 


punished than that the prosecution should be free to build up 


*/ See the cases cited at p. 33 of appellant's opening brief 
in No. 17,689. See also the state cases cited at pp. 34- 
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@ criminal case, in whole or in part, with the assistance of 
enforced disclosures by the accused.'" Frankfurter, J., in 
Ullmann v. United States, 350 U.S. 422, 427 (1956), quoting 
Chief Judge Magruder in Maffie v. United States, 209 F.2d 
225, 227 (1st Cir. 1954). 

It is the Fifth Amendment, as much as anything else, 
that marks the American system of administering the criminal 
law. "Ours is the accusatorial as opposed to the inquisitor- 
ial system. Such has been the characteristic of Anglo- 
American criminal justice since it freed itself from practices 
borrowed by the Star Chamber from the Continent whereby an 
accused was interrogated in secret for hours on end... . 
Under our system society carries the burden of proving its 
charge against the accused not out of his own mouth. . . 
not by interrogation of the accused even under judicial safe- 


guards, but by evidence independently secured by skillful 


investigation." Frankfurter, J., in Watts v. Indiana, 338 


U.S. 49, 54 (1949). 
The Supreme Court has repeatedly directed that 


"this provision of the Amendment must be accorded liberal 
construction in favor of the right it was intended to secure.” 
Hoffman v. United States, 341 U.S. 479, 486 (1951); see 
Ullmann v. United States, 350 U.S. at 426; Arndstein v. 
McCarthy, 254 U.S. 71 (1920); Counselman v. Hitchcock, 142 
U.S. at 562. 
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Although the precise question presented here has 


never been decided by the Supreme Court, the rationale of 


Counselman v. Hitchcock, Supra, compels the majority's con- 


clusion that appellant's rights under the Fifth Amendment were 
violated when the prosecutor haled him before the Grand Jury. 
In Counselman the Government contended that the petitioner 
should be required to testify against himself before a Grand 
Jury because his Fifth Amendment rights were satisfied by a 
statute that provided that no evidence given by a witness be- 
fore a Grand Jury could be "in any manner used against [him] 
+ + - in any court of the United States, or in any proceed- 
ing... in respect to any crime ...." 142 U.S. at 560. 
The Supreme Court found that the immunity granted 
by this statute was less than that required by the Fifth 
Amendment. Therefore the Court held that the statute impro- 
perly required persons to testify before a Grand es and was 
unconstitutional. The Court said that the statute afforded 
"no protection against that use of compelled testimony which 
consists in gaining therefrom a knowledge of the details 
of a crime. ..." 142 U.S. at 586. Thus, in Gounselman, 
the Court "held the Act unconstitutional because, while it 
prevented the use of the evidence against the witness, it did 
not preclude his prosecution as a result of information gained 
from his testimony." United States v. Monia, 317 U.S. 424, 
428 (1943). (Emphasis supplied.) Nothing less ‘than a grant 
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of "complete" and "absolute" immunity permits a prosecutor 
to compel self-incriminating testimony before a Grand Jury. 
Adams v. Maryland, 347 U.S. 179, 182 (1954); Counselman v. 
Hitchcock, 142 U.S. at 586. 

Appellant was compelled to incriminate himself be- 


fore the Grand Jury. He was afforded "no protection against 


t 
that use of compelled testimony which consists in gaining 


therefrom a knowledge of the details of a crime ...." 
Appellant was granted no immunity -- “complete” or otherwise; 
his indictments and the prosecutions based upon them were a 
direct "result of information gained from his testimony." 
Therefore, as the majority concluded, and as is demonstrated ps 
by the opinion in Lawn v. United States, 355 U.S. 339 (1958), 
"that procedure . . . used in this case” cannot be reconciled 


"with the Fifth Amendment. . .." (Slip Opinion, p. 5). 


*/ See pp. 34-95 , infra. 


THE MAJORITY PROPERLY HELD THAT APPELLANT NEVER 
INTELLIGENTLY AND COMPETENTLY WAIVED HIS CONSTITU- 
TIONAL PRIVILEGE AGAINST SELF-INCRIMINATION. 

The Government's assertion that appellant appeared 
before the Grand Jury "at his own request" and "with full know- 
ledge of his right to remain silent" (Petition, pp. 7, 8) 
stretches fact and ignores law. The contention that appellant 
asked to appear before the Grand Jury depends entirely upon 
the testimony of the District police officer who arrested appel- 
lant in North Carolina, extracted confessions from him there 
and brought him back to Washington, all without taking appellant 
before a judge or committing magistrate. The police officer's 
testimony, upon which the Government relies, was as follows: 

"[@Joing back on the plane [from 

North Carolina to the District of Columbia] 

I talked to him about whether or not he 

wanted to testify before the Grand Jury 

and he said yes. ..." (Tr. 205)." 

Thus, even if appellant "requested" to appear, that 
"request" was made only at the police officer's solicitation. 


As the majority recognized, it is questionable whether appellant 


knew at that time what a Grand Jury is or does. _ He was cer- 


tainly not told what the Grand Jury's particular interest was 


in him. 

Equally important, any "request" appellant made 
occurred during a period of admittedly unlawful detention before 
appellant had any opportunity to consult with counsel or even 
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to be advised of his rights by a committing magistrate. 
At the time of that "request" appellant had been under arrest 
for 96 hours; no state officials were present, so that appel- 
lant was then undeniably in federal custody; he had, in fact, 
been a federal prisoner for 48 hours. No attempt had been 
made to give appellant the hearing required by Rule 40(b) 
of the Federal Rules of Criminal Procedure. ‘Instead, 
O'Bryant removed appellant from North Carolina to the District 
of Columbia without obtaining either the waiver signed before 
a United States Commissioner or the order signed by a judge 
that Rule 40(b) makes the alternative prerequisites for such 
@ removal. Thus, as a matter of fact, appellant's "request" 
came while he was being removed to the District in violation 
of law. As a matter of law, no "request" made at such a 
moment can become a source of profit for the prosecutor. 
E.g., Wong Sun v. United States, 371 U.S. 471 (1963); 
Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920) ; 


McLindon v. United States, D.C. Cir. No. 17,646, Feb. 6, 1964; 
Bynum v. United States, 104 U.S, App. D.C. 368, 262 F.2a 465 
(1958). 


"In any case, willingness on September 16 is not 
willingness on October 2." (Slip opinion, p. 4 n. 2.) 
O'Bryant testified -- and the Government concedes (Petition, 
Pp. 7) -- that he did not talk with appellant during the fifteen 
day interval between the preliminary hearing and when he saw 
appellant outside the Grand Jury room on October 2. (Tr. 206.) 
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Neither during that period nor outside the Grand Jury room 

on October 2 did O'Bryant or anyone else ask appellant if he 
wished to appear before the Grand Jury. As the majority 
pointed out, "There is nothing to shaw that one even thought 
on October 2 that Short was then willing to be taken to the 
grand jury and interrogated." (Slip opinion, ps 4n, 2) 

Nor dig anyone at any time before appellant's Grand Jury ap- 
nas purport to give him the information necessary to 
enable him to understand the import of what O'Bryant had asked 
him to do. 

t Even if appellant on September 16 expressed to 
O'Bryant a willingness to appear before the Grand Jury, these 
facts preclude any thought that such a request” was intel- 
ligently and competently made. Thus appellant "aia not validly 
waive his right to be taken before a Grand Jury. A valid 
waiver is an intelligent waiver. Even aside from [appellant's] 
- « » Other deficiencies, he could not intelligently waive his 


] , 
right because he could not know he had it." (Slip opinion, 


Der tmeuee) 

This alone is sufficient basis for coneluding that 
appellant's rights under the Fifth Amendment were violated. 
As the majority of the division that heard appellant's appeals 
ruled: 

"Mere interrogation before a grand 
jury may harm the accused as much as 
mere interrogation at a trial. Evenif 


he makes 'no direct incriminating state- 
ment, there is no way to know whether in 
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fact his appearance was iacriminating ir. 

the minds of some or all the members of 

the Grand Jury.' United States v. DiGrazia, 
having been hrought there may arouse sus- 
picion. His manner and voice may arouse sus- 
picion, Because grand jury investigations are 
secret, as we said in Powell he is ‘isolated 
from the protection of counsel and presiding 
judge and insulated from the critical obser- 
vation of the public.' Though he may be 
unqualified, as Short was, to decide for 
himself what questions to answer, he must 
decide at his peril. If he answers 
incriminating questions he may make it 
certain, as Short did, that he will be 
indicted. And testimony before the grand 
jury may be used, though Short's was not, 

to impeach his testimony at trial. If he 
refuses to testify at all, or to answer some 
questions on the ground that answers might 
incriminate him, the grand jury may draw con- 
clusions. If he refuses to answer questions 
that are not incriminating, he may be guilty 
of contempt." (Slip Opinion, p. 6.) 


But even assuming that the prosecutor could have 
cured the deprivation of appellant's Mfth Amendment right that 
occurred when appellant was brought into the Grand Jury roon, 
the last opportunity to do so took place when the prosecutor 
made a cautionary statement in the presence of the Grand Jury. 
The full text of that statement is: 


"Mr. Short, I want you to know that 
you are before the Grand Jury and that 
we are going to ask you some questions. 
I want you to know you don't have to say 
anything here if you don't want to. You 
don't have to tell us anything. If you 
do tell us anything your statement is 
being taken down and can be used against 
you at any future trial arising out of 
any matter that we talk about here, or 
any other matters. Do you understand that?" 
(Tr. Nov. 20, 1962 at 8). 
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This statement lacks even the form, to say nothing 


of the substance, necessary to enable an uncounseled, ignorant, 
and illiterate accused such as appellant to make an intelligent 
and informed waiver of his Fifth Amendment rights. As the 
Government recognizes, the statements made by the prosecutor in 
United States v. Cleary, 265 F.2d 459 (2a Cir. 1959), cert. 
denied, 360 U.S. 936 (1959), provided the minimum safeguards to 
which an accused is entitled. But the differences between what 
appellant's prosecutor said to him in the presence of the Grand 
Jury and what Cleary's prosecutor told him both before and after 
Cleary entered the Grand Jury room are both numerous and critical. 

Like appellant, Cleary appeared before the Grand Jury 
that indicted him after he had been arrested. But there the 
similarity ends. Cleary had been released on bail. Once while 
in jail and on three or fouroccasions after being released, 
Cleary was interviewed by an Assistant United States Attorney 
who, on the very first occasion, and at least once again before 
Cleary's Grand Jury appearance, advised Cleary of his constitu- 
tional rights. During these interviews, Cleary led the prose- 
cutor to believe that he had consulted an attorney and wished to 
cooperate with the prosecution. 164 F. Supp. at 330-31. 

On the last of these occasions, the day before his 
Grand Jury appearance, Cleary was questioned by the prosecutor 
in his office and again advised of his rights. 

"Q, At the very outset, I want to 


advise you that you have a constitutional 
right to remain silent and not to answer 
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any question -- in other words, to say 
nothing, but in the event you say anything 
or answer any questions, whatever you say 
can be used against you in a criminal pro- 
ceeding; do you understand your rights? 

A. Ido.” 164 F. Supp. at 331. 


In response to further questions, Cleary told the 
prosecutor that he had consulted with an attorney prior to 
coming to the prosecutor's office: 


"Q. You are appearing here in my office 
voluntarily? A. Yes. 


"Q. You have discussed this matter with 
your attorney, have you not? A. Yes. 


"Q. What is his name? A. He isn't retaining 
me yet. 


"Q. You have not retained him? A. No, 
not yet. 


"Q. You did consult with an attorney 
prior to the time you came here to 
make your statement? A. Mr. Mitchell. 


"Q. Mr. Robert Mitchell? A. Robert 
Mitchell." 164 F. Supp. at 331. 


This was not the end of the prosecutor's care to see 


that Cleary fully understood his constitutional rights. When 


Cleary appeared before the Grand Jury on the next day, he 


was advised: 


"Q. Mr. Cleary, I want to advise 
you that you are an accused person, and 
you have a constitutional right to remain 
silent or not to answer any questions, or 
any particular question, the answer to 
which may tend to incriminate or degrade 
you. But if you do answer any questions, 
or make any statements, these statements 
can be used against you in a criminal 
proceeding. Do you understand that? 

A. I understand." 164 F. Supp. at 331. 
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And again, the prosecutor took care to inquire 


whether ,Cleary had had legal advice, and refrained from 
asking incriminating questions until Cleary said he had 
consulted with an attorney and had been advised of his 
rights: 


"Q. Prior to your coming here, you had 
a conversation with an attorney, is 
that right? A. Mr. Mitchell. 


"Q. That is Mr. Robert Mitchell? A. Mr. 
Robert Mitchell. 


"Q. And he has advised you of your 
rights, has he not? A. That's, | 
correct." 164 F. Supp. at 331-32.*/ 


In these circumstances, the Court of Appeals had no 
difficulty in finding that the prosecutor had done everything 
that could reasonably be expected to make certain that Cleary, 
who was "not lacking in a certain native shrewdness," and who 
had had "some education at the high school level," 265 F.2d 


at 463, had come into the Grand Jury room freely and with full 


understanding of his constitutional rights. “ 


; The meticulous efforts of the prosecutor in Cleary 
to advise Cleary of his constitutional rights both prior to 


*/ The trial court found that Cleary had not actually been 
advised of his rights by the lawyer with whom he consulted. 
Ibid. But, of course, the prosecutor had in good faith done 
all that he could reasonably be expected to do and, therefore, 
the Court of Appeals thought that the need for maintaining a 
"standard which can be applied objectively" required the court 
to ignore Cleary's actual state of mind in light of the ques- 
tions that the prosecutor had asked him. 265 F.2d at 462-63. 
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and after calling Cleary to testify before the Grand Jury 
stand in stark contrast to the action of appellant's prose- 
cutor. 

Cleary was admitted to the Grand Jury room only after 
his prosecutor did everything possible to determine whether 
Cleary had made an intelligent and informed decision to take 
this critical step. Appellant's prosecutor, despite his obvious 
knowledge, from the face of confessions in his possession, that 
appellant's ignorance was of such magnitude that he could not 
even read, never gave him an opportunity to refuse to enter. 

Cleary's prosecutor asked Cleary incriminating ques- 
tions in the Grand Jury room only after Cleary repeatedly said 
that he had consulted with counsel and had been advised of his 
rights. Not only did appellant's prosecutor fail to inform 
appellant's counsel of his intention to call appellant before 
the Grand Jury, but he even failed to ask appellant whether he 
had consulted with his counsel about his rights before a Grand 
Jury. 

Cleary's prosecutor told him that he was "an accused 
person. ..." Nothing was said to appellant that would have 
informed him of his status and his peril. 

Cleary was told that what he might say could be used 
against him in any "criminal proceeding ...." Appellant was 


simply told that what he said could be used "at any future 


ae. ROR RR 
Of course, the most critical inquiry Cleary's prosecu- 


tor made was whether Cleary had received advice from his counsel. 
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Had that inquiry not been made, it is questionable whether the 
Second Circuit could have held that Cleary waived his rights. 
See Reece v. Georgia, 350 U.S. 85, 89-90 (1955). For, no 


matter how many warnings and how much information an accused 


may be given by Government representatives -- even by Govern- 
ment lawyers -- it cannot be enough to permit an intelligent 
and informed waiver of constitutional rights. Even a defendant 
who "is an intelligent, mentally acute” person should not 
"be dependent upon government agents for legal counsel and 
aid, however conscientious and able those agents may be.” 
Von Moltke v. Gillies, 332 U.S. 708, 720, 725 (1948). Indeed, 
even a defendant who is himself an experienced attorney with 
several years' service as an Assistant United States Attorney 
is entitled to the advice of a lawyer who does not "simul- 
taneously represent conflicting interests." Glasser v. United 
States, 315 U.S. at 70. "If that be true of men of intel- 
ligence, how much more true is it of the ignorant and illiter- 
ate, . . ." such as appellant. Powell v. Alabama, 287 U.S. 
at 69. | 

The Government's final effort to absolve its treat- 
ment of appellant perhaps best reveals the unreality of its 
position. Apparently for the purpose of demonstrating that 
the prosecutor did appellant a favor by haling him, without 
benefit of counsel, before the Grand Jury that indicted him, 


the Government puts the following two questions: 
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"Had the prosecutor rejected Short's 

request that he be allowed to appear 

(for the probable purpose of talking 

the grand jury out of indicting him 

by a display of innocence), how could 

the Government have answered a charge 

of vailroading that might well have 

been leveled at it by Short? 

"Would the prosecutor have been more 

fair if he had said to Short, in 

effect, 'I know you want to tell 

your story to the grand jury, but to 

protect your rights we deny your 

request and will proceed to ask for 

an indictment'?" (Petition, p. 10). 

These questions -- hypothetical, rhetorical and 
self-conscious -- betray not, as the Government suggests, 
"a highly distorted view of fairness," but rather a "highly 
distorted view" of the record and a total lack of under- 
Standing of the rights of the accused and the obligations 
of the accuser in our system of criminal justice. 

The Government's assertion that appellant's 
"request" was “for the probable purpose of talking the 
grand jury out of indicting him by a display of innocence" 
represents more than a mere departure from reality and the 
record -- which shows that all appellant did before the 
Grand Jury was to authenticate and reaffirm the confessions 
previously taken from him. It is flatly contrary to the 


Government's representation in its original brief to this 


Court that appellant's "request" to appear before the Grand 


Jury was motivated by his "readiness to unburden his 
guilt. ..." (Brief of Appellee, p. 9). 
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Neither of the diametrically opposed suppositions 


advanced by the Government -- nor any other attempt to 
rationalize now a "request" appellant never made -- is 
relevant to the question whether the prosecutor was absolved 
from the duty to honor an accused's constitutional rights. 
The question here is not whether a prosecutor is guilty of 
"a charge of railroading" when an accused who has had the 
advice of counsel, fully understands his rights, and is 
therefore competent to make the request, asks that he be 
allowed to testify before the Grand Jury, and the prosecutor 
refuses on the ground that the accused has no right to make 
such ahecnemrance See Duke v. United States, 90 F.2d 

840 (4th Cir.), cert. denied, 302 U.S. 685 (1937). Rather, 
the question is whether the majority properly held that a 
prosecutor must not take an arrested accused before the 
Grand Jury that is considering whether to indict him without 
first making certain that the accused has the advice of 
counsel and competently waives his rights. 

The Government is asking this Court to make a 
finding of "request" that is contrary to the record, ascribe 
a motivation to that "request" that is contrary both to 
logic and to common sense as well as to the record, and to 
conclude that it is more important to protect the prosecu- 
tion from imagined charges than it is to secure to an 


accused the full measure of his constitutional rights. 


ee 


Thus, the Government would have this Court 


"shut . . . [its] mind to the plain significance of what 
here transpired". Watts v. Indiana, 330 U.S. 49, 54 (1948). 
But, as Judge Washington, speaking for himself and Judge 
Prettyman, has succinctly put it: 


"This burden on the Government is per- 
ticularly heavy in cases where the individu- 
al is under arrest. Non-resistance to the 
orders or suggestions of the police is not 
infrequent in such a Situation; true con- 
sent, free of fear or pressure, is not so 
readily to be found. ... In fact, the cir- 
cumstances of the defendant's plight may be 
Such as to make any claim of actual consent 
tnot in accordance with human experience', 
and explainable only on the basis of 
"physical or moral compulsion”. Judd v. 
United States, 89 U.S. App. D.C. at 66; 

: at 651. 


In light of the prosecutor's conduct here, and appell- 
ant's known ignorance and illiteracy, any "inference that 
the defendant . . . knew [his] . . . rights . . . would be 
wholly speculative, if in fact the opposite one is not 
justified.” Wood v. United States, 75 App. D.C. at 287, 
128 F.2d at 278. 


~ 2 = 


THE MAJORITY CORRECTLY HELD THAT THE PROPER AND 
NECESSARY REMEDY FOR THE PROSECUTION'S VIOLATION 
OF APPELLANT'S CONSTITUTIONAL RIGHTS IS DISMISSAL 
OF THE RESULTING INDICTMENTS AGAINST HIM. 

The question here is not, as appellee would have it, 
whether this Court should "circumscribe the powers of grand 
Juries by imposing upon them the procedural requirements to 
which a trial court must adhere." (Petition, p. 3). Rather, 


the issue here is whether a prosecutor's violations of appel- 


jant's constitutional rights is insulated from effective judi- 


cial sanction simply because those violations occurred before 
the Grand Jury. 

The dispositive factor is not "the fundamental dif- 
ference between proceedings before a grand jury and a trial 
on the merits of a criminal charge." (Petition, D. 3). What 
appellee overlooks is the fundamental difference between the 
duties imposed on grand jurors who are laymen and who there- 
fore must "conduct their inquiries unfettered by technical 
rules," Costello v. United States, 350 U.S. 359, 364 (1956), 
and those imposed upon federal prosecutors who, trained in the 
law, and especially skilled in the procedure of prosecuting 
men accused of felonies, are held "to the strictest measure 
of accountability,” Lawn v. United States, 355 U.S. 339, 363 
(1958) (Harlan, Jz, concurring). 

The Government fails to perceive the crucial signifi- 
cance of this distinction between technically defective actions 


by the Grand Jury and constitutionally improper activity by the 
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prosecutor. Only recently, in Coppedge v. United States, 114 
U.S. App. D.C. 79, 311 F.2d 128 (1962), cert. denied, 373 


U.S. 946 (1963), this Court recognized the importance of whe- 
ther impropriety in the proceedings before a Grand Jury 
involves misconduct by the prosecution. Thus, Judge Burger's 
opinion in Coppedge specifically notes that there was no 
claim that the prosecutor suborned the perjured testimony 
that Coppedge alleged was presented to the Grand Jury. 114 
U.S. App. D.C. at 82 n.7, 311 F.2d at 131 n.7. Compare 
United States v. Di Grazia, 213 F.Supp. 232 (N.D. Ill. 1963). 
The Government's position is simply this: a pro- 
secutor presenting a case against an accused to a Grand Jury 
may violate the accused's constitutional rights with impunity, 
so long as the Grand Jury has been properly selected and is 
unbiased, and the resulting testimony is not introduced into 
evidence at a trial before a petit jury. This would perhaps 
be a correct view if the only function of a Grand Jury were 
to collect evidence to support the prosecution's case at 
trial. But the institution of the Grand Jury was not given 
constitutional dignity simply for the purpose of providing 
an auxiliary constabulary. The very essence of the command 
of the Fifth Amendment that "no person shall be required to 
answer for a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a grand jury ...." is 
to place between the accused and prosecution a barrier of 


disinterested citizens whose function is to enable the 


ai 


accused to avert the expense, hazard, and stigma of public 
prosecution unless the prosecutor can dencnstrate meascnene 
grounds for proceeding : 

It is for these reasons that appellee errs in rely- 
ing upon fncce such as Costello v. United States, 350 U.S. 
359 (1956), and Lawn v. United States, 355 U.S. 339 (1958), 


for its position that the conduct of the prosecutor before 
. 


the Grand Jury is not subject to the control of the Constitu- 


tion, 


“The question presented in Costello was whether a 
Grand Jury could constitutionally indict on the basis of hear- 
say evidence. The Court's very holding that such evidence 
could constitutionally be presented absolved the prosecution 
of improper conduct in presenting such evidence td the Grand 
Jury. 

Costello was concerned only with whether grand 
jurors, who are laymen "selected by the body of the people" 
should have "their work . . . hampered by rigid procedural 
or evidential rules." But here the question is whether the 
prosecutor may violate specific constitutional rights with 
impunity. A requirement that a prosecutor, Romeaerine before 
a Grand Jpry; must pay scrupulous heed to the accused's con- 
stitutionai rights will certainly not hamper the delibera- 
tions of the laymen who comprise the Grand Jury. Such a 
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requirement will do no more than implement the command of the 


Constitution that the prosecutor ignored in appellant's cases, 


The Government's reliance on Lawn v. United States, 


355 U.S. 339 (1958), is also misplaced. The district court 
had granted Lawn precisely the relief appellant seeks -- the 
dismissal of an indictment obtained as a result of his self- 
incriminating Grand jury testimony. United States v. Lawn, 
115 F.Supp. 674 (S.D.N.Y¥. 1953). Lawn was reindicted and 
convicted. In the Supreme Court, Lawn contended that he was 
entitled to a hearing to determine whether evidence unconsti- 
tutionally obtained during the Grand Jury proceeding that led 
to his initial indictment was considered by the Grand Jury 
that thereafter reindicted him. It is to this narrow question 
that the Supreme Court expressly restricted its opinion. 355 
U.S. at 350. The Court held that the affidavits submitted in 
support of Lawn's request disclosed that Lawn "had no reason, 
beyond suspicion, to believe that the 1953 Grand Jury con- 
sidered any of the materials produced by petitioners before 
the 1952 Grand Jury." 355 U.S. at 348-349, Appellant's 
claim is not based upon "suspicion" but upon facts undisputed 
by the Government. 

Nor does this Court's opinion in Carrado v. United 
States, 93 U.S. App. D.C. 183, 210 F.2d 712 (1954), insulate 
the prosecution from effective remedial measures by this 
Court. Carrado holds simply that where an indictment is chal- 
lenged on the theory that there was no evidence before the 


360 


Grand Jury as to an essential element of the crimes charged, 
the "strong presumption that a Grand Jury has faithfully done 
its duty according to the oath administered to tts members" 
can only be overcome by a clear showing that there was an 
absence of the necessary evidence to indict. Again, the ques- 
tion here is not whether the "Grand Jury has faithfully done 
its duty,” but whether the prosecution has faithfully observed 
the constitutional rights of an uncounseled, 111: iterate ac- 
cused made to appear before the Grand Jury. 

That appellant has demonstrated the prosecution's 
failure in this regard seems obvious. Significantly, appellee 
has failed to cite a single case that refuses to dismiss an 
indictment where it 1s established, as it is here, that the 
prosecutor's conduct in presenting the case against the ac- 
cused totthe Grand Jury violated the accused's constitutional 
rights. Contrary cases are leeton4 

# The Supreme Court has on several occasions illumi- 
nated the reasons for quashing any indictment that follows a 
prosecutor's violation of an accused's constitutional rights. 
E.g., Redve v. Georgia, supra; Cassell v. Texas, 339 U.S. 282 
(1950). "chiet Justice Stone, speaking for a unanimous Court 


of proceedings before a state Grand Jury in Hill v. Texas, 
316 U.S. 400 (1942), put it thusly: 


i 
*/ See, for example, the federal and state cases cited at 
pp. 33-35 of appellant's brief in No. 17,689. 
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"No State is at liberty to impose upon one 
charged with crime a discrimination in its 
trial procedure which the Constitution, and 
an Act of Congress passed pursuant to the 
Constitution, alike forbid. ... It is 


our duty . .. to see to it that throughout 

the procedure for bringi him to ustice he 

shalt enjoy the amotection Which oe Consti- 

tution guarantees. Where, as in this case, 

timely objection has laid bare a discrimina- 

tion in the selection of grand jurors, the 

conviction cannot stand, because the Consti- 

tution prohibits the procedure by which it 

was obtained.” 316 U.S. at 406. (Emphasis supplied .) 
In the present case appellant was indicted by a procedure 
“which the Constitution, and an Act of Congress passed pur- 
suant to the Constitution [D.C. Code § 2-2202] alike forbid." 
What the Supreme Court has required of state Grand Jury pro- 
ceedings for all the more reason must be required of federal 
Grand Jury proceedings. Accordingly, the majority correctly 
ruled that appellant's indictments must be dismissed. E.g.; 
Hill v. Texas, supra; Eubanks v. Louisiana, 356 U.S. 584, 589 


(1955); Reece v. Georgia, supra; Cassell v. Texas, supra. 
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THE MAJORITY CORRECTLY RULED THAT APPELLANT'S CON- 
FESSIONS WERE ELICITED DURING A PERIOD OF UNLAWFUL 
DETENTION AND SHOULD HAVE BEEN EXCLUDED FROM EVIDENCE. 


"In oral argument of this appeal the government 
conceded that Rule 40(b) should have been and was not com- 
plied With." (Slip Op., p. 13.) Both majority and dis- 
senting judges agreed that this concession was correct. 
(Slip Op., pp. 13,23.) 

The Government now repudiates its concession and 
argues both that the holding of the majority that appellant's 
confessions were inadmissable "is incorrect because Rule 
40(b) does not apply to the facts of this case" (Petition, 
p.- 14), and that even if 40(b) applies, only "technical 
obstacles” stand in the way of concluding that the Rule 
was in fact complied with (Petition, p. 16 n.20). The 
Government nowhere in its petition denies that it conceded 
that Rule 40 was binding on and ignored by the District 
police officer who obtained appellant's confessions. Nor 
does the Government anywhere seek to explain anerneascn 
for its repudiation of this key concession. See Franklin 
v. United States, D.C. Cir. No. 17,589, March 12, 1954, 

p Snel. 

The majority's holding that appellant's con- 

fessions were improperly admitted in evidence because 


obtained during a period of unnecessary delay during which 
t 
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appellant was interrogated by the District police officer 
whose purpose was -- as found by the trial court and not 
disputed by the Government -- "to get a confession out of 


him" of course does not depend on whether the Government 


confesses violation of Rule 40(b). For the fact is that 


Rule 40(b) was applicable to the District police officer 
and the fact is -- as that police officer admitted -- he 
did not take appellant before a committing magistrate in 
North Carolina. 

The Government's entire basis for asserting 
that "Rule 40(b) does not apply" is that everything the 
District police officer did while in North Carolina was 
done without legal authority and therefore he was not 
bound by the legal requirements of Rule 40(b). ‘Thus the 
Government contends that the warrant that O'Bryant took 
with him to North Carolina and that was his pass key to 
appellant's cell and his ticket for unfettered and wnin- 
terrupted interrogation of appellant was "just a scrap of 
paper." (Petition, p. 15.) And, it is argued, even 
assuming its validity, O'Bryant lacked power to execute 
the warrant in North Carolina. Therefore, the Government 
concludes, O'Bryant had no authority to arrest appellant. 
The Government coneludes, "O'Bryant was under no duty 


whatever to bring Short before a magistrate in compliance 
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with Rple 40(b) or Rule 5. His failure to do so has no 
effect on the confessions and does not render them 
inadmissable." (Petition, p. 17.) 

Thus by the device of claiming that O'Bryant's 
arrest of appellant proceeded in violation of law, the 
Government thinks it has uncovered a means to justify 


violating other requirements of law embodied in Rule 40(b). 


Operative facts and their undeniable consequences likewise 


may be ignored. 

This Court is asked to disregard that the District 
police officer: (1) himself swore out the complaint that 
led to the issuance of the warrant for appellant's arrest; 
(2) issued a lookout notice for appellant to North Carolina 
authorities; (3) upon being advised personally by North 
Carolina authorities that appellant had been arrested, had 
them secure from appellant a "waiver of extradition"; (4) 
executed the warrant for appellant's arrest when he arrived 
in North Carolina; (5) interrogated appellant without 
assistance from or interference by any North Carolina 
official and after several hours of such unfettered 
interrogation obtained from appellant the confessions that 
were introduced in evidence against him; (6) decided when 
appellant would eat and when appellant could have visitors; 
(7) had appellant's family summoned to the North Carolina 
Jailhouse, which resulted in appellant's family being allowed 
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to see him for the first time since his arrest two days 
previously; (8) had members of the appellant's family 
themselves witness and write their names on appellant's 
confessions; and (9) decided when to leave North Carolina 
with appellant in his custody and whether and for how long 
appellant's family could visit with him before he was 
returned to the District of Columbia. 

In iight of these facts, the only answer to tne 
Government's present contention was provided by the majority 
of the division that heard appellant's appeals -- appellant's 
arrest was legal, "but the legality or illegality of the 
arrest is irrelevant. Even if the arrest had been illegal, 
that would not have relieved the arresting officer of the 
obligation to take Short promptly before a magistrate. The 
status in North’ Carolina of the warrant and of O'Bryant is 
therefore irrelevant.' (Slip Op., p. 15 n.15). 


*/ In any event the warrant was valid and O'Bryant had 

power to execute it. The warrant was issued on Reis 
for an "offense. . . against the United States." See, e. 
Beard v. Bennett, 72 U.S. App. D.C. 269, 114 F.2d 578 (aot - 
It was issued by an "officer empowered to commit persons 
charged with” such offenses. See D.C. Code §§ 11-705; 11- 
748a. Accordingly, it was valid “at any place within the 
jurisdiction of the United States." Fed. R. Crim. P. 4(c)(2); 
see Fed. R. Crim. P. 3. That the warrant was addressed to 
the chief of the police and not the marshal does inot require: 
a different result. See D.C. Code § 11-748c. Rather, since 
the warrant could therefore be executed only by 2 District 
policeman, it must be that O'Bryant's authority was coexten- 
sive with the geographical limits of the United States. 
(Continued next page. 
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The Government's reliance on Edmonds v. United 


States, 106 U.S. App. D.C. 373, 273 F.2d 108 (1959) is 


entirely misplaced. When Edmonds confessed “he was at 


(Continued from preceding page.) Otherwise Fed: R. Crim. 
P. 4(c)(2) would be of little or no significance in the 
District of Columbia. : 


This Court, the United States Attorney's Office, and 
the District police have consistently treated such warrants 
as being valid "at any place within the jurisdiction of the 
United States" and have recognized that District of Columbia 
police officers' powers to execute these warrants also are 
good "at any place within the jurisdiction of the United 
States." E.g., Morgan v. United States, 111 U.S. App. D.C. 
127, 294 F.2d 911 (1961); Blackney v. United States, 102 
U.S. App. D.C. 187, 257 F.2d 191 (1958); see also appellee's 
brief in this case at p. 14 & n.3a. 


Even if O'Bryant was without a valid warrant or without 
power to execute that warrant in North Carolina, he never- 
theless had power as a private citizen to arrest appellant 
when he saw him in North Carolina. The jury necessarily 
found below that a felony occurred. O'Bryant and his 
partner were the sole witnesses at the hearing at which 
the warrant issued; necessarily he had reasonable ground 
to believe that appellant had committed the felony in 
question. He therefore had power as a private citizen to 
arrest appellant wherever he t find him.zgRichardson 
v. United States, 217 F.2d 696 (8th Cir. 1954); United 
States v. Coplon, 185 F.2d 629, 633-34 (2d Cir. 1950), 
cert. denied, 342 U.S. 920 (1952). Thus, the arrest was 
valid, and Rule 40(b) applicable, regardless of whether the 
arrest was made by O'Bryant as a District police officer 
under the authority of the warrant, or by O'Bryant as a 
private citizen having knowledge that a felony was committed 
and probable cause to believe that appellant committed it. 
See, $28: United States v. Gowen, 40 F.2d 593, 595 (2a 

T930) , 3h 


Cir. rev'd on other grounds, 282 U.S. 344 (1931), and 
eases there cited. 


Saks 


that time . .. in the custody of the Marine Corps, and 
no effort at arrest had been made by the civil officers. 
Moreover, there was no extensive interrogation, the state- 
ments were made in a matter of minutes and in response to 
a single inquiry." Id. at 377, 273 F.2d at 112. The 
Government asserts that O'Bryant's arrest of appellant 
was unlawful. But, unlike Edmonds, here the civil officer 
-- O'Bryant -- made every effort to arrest appellant. It 
cannot be said -- and has not been claimed -- that there 
was no extensive interrogation here; the times recorded 

on the relevant documents themselves show that appellant 
was questioned for more than four hours, and the written 


confessions introduced into evidence in appellant's trials 


did not began until two hours after the questioning began. 


Not only was there "a working arrangement between 
the Federal officers and the Sheriff [of Wake County] which 
made possible the abuse revealed by this record." Anderson 
v. United States, 318 U.S. 350, 356 (1943). Not only did 
O'Bryant have and assert control over appellant in the 
Raleigh jail. Compare United States v. Coppola, 281 F.2d 
340, 343 (2d Cir. 1960), aff'd per curiam 365 U.S. 762 
(1960). In the words of government trial counsel, the 
North Carolina authorities "gave Lieutenant O'Bryant the 
keys to the jail in Wake County." ‘Trial Tr. No. 17,689, 

p. 654. When O'Bryant arrived in Raleigh he was free to 
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take appellant back to the District of Columbia at will. 
He had already had that option for 24 hours; he ultimately 
exercised it 24 hours later. In the interim it was he, 
and not the North Carolina officials who determined what 
should be done with appellant. He had therefore the 
obligation to see that Rule 40(b) was complied with "with- 
out unnecessary delay ....” ! 
Moreover, there was no excuse for a seneat ls 


SES, there is no suggestion at all in the record that 
the North Carolina officials in any way did or would have 


$ 
prevented O'Bryant from complying with Rule 40(b). All 


evidence is to the contrary. Yet he did not do'this. 
Instead, when he finally arrived in Raleigh and confronted 
appellant at 10:30 a.m. on Saturday, he questioned appellant 


' That confession was 


"to get a confession out of him.' 
therefore unlawfully obtained, and as the majority pro- 
perly held, should have been excluded from evidence. 

Nor is there any substance to the Government's 
present argument that "the language of the purported 
waiver of extradition... is sufficiently proad to 
surmount any technical obstacles as to" whether Rule 40(b) 
was complied with. (Petition, p. 16 n.20). At issue is 
not the language of the "waiver of extradition” appellant 


signed. The question is whether appellant was given the 
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hearing before a magistrate and removed to the District 
of Columbia only after a judge signed the order that 

Rule 40(b) requires. That a judicial hearing is the 
essence of Rule:40(b) was expressly recognized by this 
Court in Morgan v. United States, supra. The hearing 
required by Rule 40 could be no more waived by the ‘waiver 
of extradition” that appellant signed than the hearing 
required by Rule 5 could be waived by a document signed 
by an arrested man in a jail in the presence of police 
officers “isolated from the protection of counsel and 


presiding judge: and insulated from the critical observa- 


tion of the public." Powell v. United States, supra. 


The reasons why’ the "waiver of extradition" does not satisfy 
Rule 40(b) are not "technical;" they are crucial and con- 
trolling. 

The Government's petition for rehearing expressly 
disclaims any attempt to have this Court reconsider en 
bane "the question of 'delay' involved" in obtaining 
appellant's confessions. (Petition, p. 18 n.23). Nor 
could there be any serious question relating to this delay. 
There was no justification for a moment's questioning of 
appellant in this case. O'Bryant knew very well that 
appellant was the man he wanted; in fact he was certain 


of this 24 hours before he left for North Carolina when 


Bess 


he had the North Carolina officials obtain a "waiver of 
eroradeetont from appellant. "It is not simply a matter 
of hours, one way or another, but the police purpose and 
conduct in the light of circumstances." Trilling v. 
United States, 104 U.S. App. D.C. 159, 160, 260 F.2d 
677, 678 (1958). Here the undenied purpose of each and 
every question asked appellant was "to get a confession 
out of him." (Tr. 240). As the majority properly held, 
in the circumstances of this case not a moment of the 


questioning that occurred was either justified or lawful; 


the confessions obtained by the interrogation should have 


been excluded. 
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CONCLUSION 


The Government has failed to demonstrate either 
the need or the justification for this Court ya, eoNeEe the 
appeals of appellant en banc. The opinion of the division 
majority is both sound and in accord with well-established 
fundamental Constitutional principles. The petition for 
rehearing en bane should be denied. 
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STATEMENT OF QUESTIONS PRESENTED 
——— SRESENTED 


Appellant, both indigent and 1114terate, has 


Deenliconya ites by a jury on a single count Andictment 


charging robbery. Some 48 hours after he wes arrested 
and 46 hours before he was presented to a committing 
magistrate for the first time, a confession was elicited 
from,him during an illegal detention. Fifteen days after 
he was first presented to a magistrate, during which 
period he was in the District of Columbia jeil: and did 
not have the advice of counsel, he was taken before the 
Grand Jury that was investigating the crimes for which 
he was being held to answer and was there induced to 
incriminate himself. He was neither afforded opportu- 
nity to consult with counsel nor was he given an oppor- 
tunity to make an informed waiver of his privilege against 
self~incrimination, 

Thus, appellant presents the following questions: 

I. Whether an indigent and illiterate accused 
is entitled to the assistance and appointment of counsel 
before he is taken from his cell and made to appear before 
the Grand Jury that is investigating the very crimes for 
which he has been arrested and held to answer and to which 
he se already confessed, 

II. Whether an illiterate, uncounselled accused 


may a5 taken from his cell and made to appear before the 


=e 


* 


Grand Jury or induced to testify against himself about 
the very crimes for which he is being held to answer 
and as to which an indictment against him is sought, 
without first being afforded the opportunity to make 
an informed and understanding waiver of the privilege 
ageinst self-incrimination secured him by the Fifth 
Amendment. 


III. Whether an Assistant United states 


Attorney may, consistently with the requirements of 
due process imposed by the Fifth Amendment, call an 
indigent and illiterate accused to appear, or testify 
against himself, before the Grand Jury that is investi- 
gating the crimes for which he is being held to answer, 
without first affording the accused the opportunity 
to:.consult counsel and without first affording him an 
opportunity to make an intelligent and understanding 
waiver of his privilege against self-incrimination. 

IV. Whether a confession obtained 
approximately 48 hours after the accused's arrest and 
before the accused is presented to a committing magis- 
trate was obtained in violation of Rules 5(a) and 40(b) 
of the Federal Rules of Criminal Procedure and should 
have been suppressed where the circumstances demonstrate 
and the trial judge acknowledged that the purpose of the 


police interrogation was to obtain a confession. 
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JUBISDICTTIONAT, STATEMENT: 

A jury convicted (J.A. 8) appellant on a one- 
count indictment charging robbery, 22 D. C. Code § 2901 
(J.-A. 1). Appellant was sentenced by the Honorable Henry 
A. Schweinhaut on February 15, 1963, to from four (4) to 
twelve (12) years imprisonment. (J.A- 9). Application 
for tkave to appeal in forma pauperis was filed on Febru- 
ary 15. On February 27, 1963, Judge Schweinhaut granted 
appellant's motion for leave to appeal in forma pauperis 
from the judgment and sentence, and ordered pneparenion 
of the transcript at government expense. The jurisdiction 
of thts Court is founded upon 28 U.S.C. § 1291, 


STATEMENT OF THE CASE 


| On August 10, 1962, a Judge of the Municipal 
Court for the District of Columbia issued a warrant for 
appellant's arrest for a crime unconnected with the one 
of which he was convicted. (J.A. 4-5, No. 17,689). 
That same day, Officer O'Bryant, who had obtained the 
warrant, sent the North Carolina State Police a "wanted" 
message, which fully described appellant and listed the 


names and addresses of certain of his relatives living 


in North Carolina (Tr. 201-02) .2/ Appellant was 


1/ References to the transcript of the neerine on appel- 
lant's motions to dismiss the indictment and Suppress 
his confession are designated herein as Gees 2} 


arrested at his mother's home in Raleigh, North Carolina, 

by four North Carolina law enforcement officers at approx- 
imately 1:00 P.M., Thursday, september 13, 1962 (fr. 161). 
O'Bryant was notified of appellant's arrest and confine- 


ment early Friday morning, September 14, 1962, (Tr. 144. 


46). at O'Bryant's request the North Carolina police 
obtained from appellant a waiver of extradition and this 
fact was communicated to O'Bryant by 10:30 A.M. on Friday, 
September 14, 1962. (Tr. 211). 

O'Bryant remained in the District until the 
following morning, Saturday, September 15. At that time 
he went to Raleigh, arriving at the jail where appellant 
was being held in time to execute there the August 10 war- 
rant at 10:30 A.M. (Tr. 187; J.A. 14, No. 17,689). 

Upon executing the warrant, the District police 
officer commenced to interrogate appellant about several 
erimes in addition to the one for which the August 10 
warrant had issued. This interrogation proceeded with- 
out interruption, and the confession to the armed robbery 
for which appellant was convicted began at 1:10 P.M. 

(J.A. 4). Because appellant cannot read, Officer O'Bryant 
read the confession to appellant in the presence of members 
of appellant's family at approximately 8:30 P.M. Saturday, 

at which time appellant signed the statement. (Tr. 194, 200). 

Making no attempt to comply with Federal Rule of 
Criminal Procedure 40(b), Officer O'Bryant returned to the 
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District with appellant on Sunday, September 16, and 


took him to police headquarters, where appellant was pro- 
cessed and put inacell. (Tr. 204), 

On Monday, September 17, appellant was, for the 
first time since his arrest on the previous Thursday, taken 
before a committing magistrate, a judge of the Municipal 
Court. (Tr. 206). after a "fleeting" (tr. 248) "five or 
ten minute" (Tr. 93) conversation with a lawyer appointed 
by that judge, appellant waived preliminary hearing. Ap- 
pellant never again saw that lawyer. (fr. 93). 

Since appellant could not make bond, the judge 
ordered him committed to jail and "held to await the action 
of the Grand Jury." (J.A. 4, No. 17,689). 

Fifteen days later, on October 2, 1962, without 
having consulted with counsel in the interim and unaware 
of his right to do so, appellant was taken from his cell 
and brought before the Grand Jury, where his confession 
was read to him and he was asked by the prosecutor if the 
confession was his and if it were true. Appellant respond- 
ed in the affirmative, (Tr. 119). The Grand Jury indicted 
appellant on October 8. Counsel was first appointed to 
represent him on October 10, 

Appointed counsel moved to dismiss the indictment 
on November 5, 1962, on the ground that appellant was made 
to appear before the Grand Jury without having been given 
an opportunity to consult with counsel and without being 
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advised of his right to do so and, further, had been com- 
pelled to testify against himself before the Grand Jury in 
violation of his Fifth Amendment privilege against self- 
inerimination. (J.A. 5, No. 17,689). That motion was 


2/ 
denied by Judge McGuire on November 20. (Tr.Nov. 20, 1962). 


The motion was, reconsidered and denied again, after prelim- 
inary hearing, by the trial judge on December 11, 1962. 
(Tr. 250-59). Appellant's motion to suppress the confess- 
ion because obtained in violation of appellant's right to 
be taken before a committing magistrate "without unneces- 
sary delay" was also denied by the trial judge on December 
ll. (J.A. 3). The confession was introduced into evidence 
at trial over appellant's objection. (Trial Tr. 194) = 


CONSTITUTIONAL PROVISIONS AND RULES INVOLVED 
Fifth Amendment: 


"No person . . . shall be compelled in any 
criminal case to be a witness against himself, nor 
be deprived of life, liberty, or property, without 
due process of law; ...." 


Sixth Amendment: 


"In all criminal prosecutions, the accused 
shall enjoy the right . . . to have the Assistance 


2/ The motion came on before Judge McGuire on November 20, 
and @ separate transcript of that proceeding has been 
prepared and filed with the Court. 

3/ References to the transcript of the trial are desig- 
nated herein as "(Trial Tr, )", 


a) 


of Counsel for his defence." 
Federal Rule of Criminal Procedure 5: 


"Proceedings Before the Commissioner, | 

"(a) Appearance Before the Commissioner, 
An officer making an arrest under a warrant 
issued upon a complaint or any person making 
an arrest without a warrant shall take the 
arrested person without unnecessary delay be- 
fore the nearest available commissioner or be- 
fore any other nearby officer empowered to com- 
mit persons charged with offenses against the 
laws of the United States. When a person arrest- 
ed without a warrant is brought before a commis- 
Sioner or other officer, a complaint shall be 
filed forthwith. 


"(b) Statement by the Commissioner. The 
commissioner shall inform the defendant of the 
complaint against him, of his right to retain 
counsel and of his right to have a preliminary 
examination. He shall also inform the defendant 
that he is not required to make a statement and 
that any statement made by him may be used against 
him. The commissioner shall allow the defend- 
ant reasonable time and opportunity to consult 
counsel and shall admit the defendant to bail as 
provided in these rules. 


"(c) Preliminary Examination. The defendant 
shall not be called upon to plead. If the defend- 
ant waives preliminary examination, the commission- 
er shall forthwith hold him to answer in the dis-— 
trict court. If the defendant does not waive ex- 
amination, the commissioner shall hear the evi- 
dence within a reasonable time. The defendant 
may cross-examine witnesses against him and may 
introduce evidence in his own behalf. If from 
the evidence it appears to the commissioner that 
there is probable cause to believe that an offense 
has been committed and that the defendant has com- 
mitted it, the commissioner shall forthwith hold 
him to answer in the district court; otherwise 
the commissioner shall discharge him. The commis- 
Sioner shall admit the defendant to bail as pro- 
vided in these rules. After concluding the pro- 
ceeding the commissioner shall transmit forthwith 
to the clerk of the district court all papers in 
the proceeding and any bail taken by him." 
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Federal Rule of Criminal Procedure 40(b): 


"(b) Arrest in Distant District 


"(1) Appearance before Commissioner or 
Judge. If a person is arrested upon a warrant 
issued in another state at a place 100 miles or 
more from the place of arrest, or without a war- 
rant for an offense committed in another state 
at a place 100 miles or more from the place of 
arrest, he shall be taken without unnecessary 
delay before the nearest available commissioner 
or &@ nearby judge of the United States in the 
district in which the arrest was made, 


_"(2) Statement by Commissioner or Judge. 
The commissioner or judge shall inform the de- 
fendant of the charge against him, of his right 
to retain counsel and of his right to have a 
hearing or to waive a hearing by signing a waiver 
before the commissioner or judge. The commission- 
er or judge shall also inform the defendant that 
he is not required to make a statement and that 
any statement made by him may be used against 
him, shall allow him reasonable opportunity to 
consult counsel and shall admit him to bail as 
provided in these rules. 


"(3) Hearing; Warrant of Removal or Discharge. 
The defendant shall not be called upon to plead. 
If the defendant waives hearing, the judge shall 
issue a warrant of removal to the district where 
the prosecution is pending. If the defendant 
does: not waive hearing, the commissioner or Judge 
shall hear the evidence. If the commissioner hears 
the evidence he shall report his findings and re- 
commendations to the judge. At the hearing the 
defendant may cross-examine witnesses against him 
and may introduce evidence in his own behalf. If 
it appears from the commissioner's report or from 
the evidence adduced before the judge that suffi- 
cient ground has been shown for ordering the re- 
moval of the defendant, the judge shall issue a 
warrant of removal to the district where the pros- 
ecution is pending. Otherwise he shall discharge 
the defendant. If the prosecution is by indict- 
ment, a warrant of removal shall issue upon pro- 
duction of a certified copy of the indictment and 
upon proof that the defendant is the person named 
in the indictment. If the prosecution is by in- 
formation or complaint, a warrant of removal shall 
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issue upon the production of a certified copy 

of the information or complaint and upon proof 
that there is probable cause to believe that 

the defendant is guilty of the offense charged. 
If a warrant of removal is issued, the defendant 
shall be admitted to bail for appearance in the 
district in which the prosecution is: pending in 
accordance with Rule 46. After a defendant is 
held for removal or is discharged, the papers in 
the proceeding and any bail taken shall be trans- 
mitted to the clerk of the district court in which 
the prosecution is pending. 


"(4) Hearing and Removal on Arrest Without 
a Warrant. If a person is arrested without a 
warrant, the hearing may be continued for a 
reasonable time, upon a showing of probable 
cause to believe that he is guilty of the offense 
charged; but he may not be removed as herein pro- 
vided unless a warrant issued in the district in 
which the offense was committed is presented." 


STATEMENT OF POINTS 


1. The prosecution caused appellant to be brought 


before the Grand Jury that was to decide whether to indict 


him for the crimes for which he was being held to answer. 
Appellant was not first afforded an opportunity to consult 
with appointed counsel, nor was he afforded adequate oppor- 
tunity to exercise his privilege against self-incrimination. 
In these circumstances appellant was deprived of the right 
to counsel guaranteed him by the Sixth Amendment, and was 
compelled to testify against himself in violation of the 
privilege secured him by the Fifth Amendment. Moreover, 
this blatently unfair conduct of the prosecution denuded 
the proceedings of the due process of law required by the 
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Fifth Amendment, The Court below therefore erred in 
denying appellant's motion to dismiss the indictment. 

2. The District of Columbia police elicited a 
confession from appellant during a period of unlawful de- 
tention by means of an interrogation the only purpose of 
which was to obtain a confession. The Court below erred 
in admitting appellant's confession into evidence and 


denying his motion to suppress his confession. 


SUMMARY OF ARGUMENT 


I 

Appellant, under arrest and in custody, was 
known by the prosecution to be both illiterate and indi- 
gent. The prosecutor, nonetheless, without informing 
appellant of his right to have counsel appointed to assist 
him before taking this vital step in the proceedings 
against him, caused appellant to be brought before the 
Grand Jury which was to decide whether to indict him. It 
has long been settled that a Grand Jury hearing is a crim- 
inal proceeding to which the protections of the Bill of 
Rights apply. Because an indigent accused is entitled to 
the assistance of appointed counsel at every step in the 
proceedings against him, appellant's Sixth Amendment right 


to assistance of counsel was thus denied him. 
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II 

Appellant was also deprived of his Fifth Amend- 
ment privilege not to testify against himself when he was 
made t%0 appear, uncounselled, before the Grand Jury that 
was investigating the crime for which he was being held 
to answer. Such a denial could have been cured, if at all, 
only by a clear and complete cautionary statement by the 
prosecutor of the facts that appellant was an accused, 
that the purpose of the Grand Jury which confronted him 
was A CRO whether to indict him and thereby: require 
him to stand trial for the crimes of which he was accused, 
and that in these circumstances appellant had a constitu- 
tional right not to incriminate himself, 

III 

The conduct of the prosecution in making appel- 
lant appear before the Grand Jury of which he was the tar- 
get, without prior assistance of counsel and in complete 
ignorance of his constitutional rights, was so fundamentally 
unfair that it deprived appellant of the due process of law 
guaranteed him by the Fifth Amendment. 


IV 
The trial court erroneously admitted appellant's 
confession in evidence. The confession was made during a 


period of prolonged illegal detention in violation of Rules 


5 and 40(b) of the Federal Rules of Criminal Procedure. 
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The police “purpose and conduct" revealed in this record 
was clearly intended and designed to obtain appellant's 
confession before presenting him to a2 committing magistrate. 
The police in fact had no other reason for questioning ap- 
pellant and thereby delaying his presentation to a judicial 
officer. This illegal police purpose was accomplished by 
reason of a "working arrangement" between state and District 
of Columbia police officers. Apart from this working arrange- 
ment, the District police officer who interrogated appellant 
and obtained the confession from him independently engaged 
in impermissible conduct designed to achieve the wilawful 
purpose of extracting a confession from appellant in order 


to support appellant's arrest and conviction. 


ARGUMENT 


I. APPELLANT WAS DEPRIVED OF HIS CONSTI- 
TULTIONAL RIGHT TO ASSISTANCE OF COUNSEL 
BEFORE BEING BROUGHT FROM HIS CELL TO 
TESTIFY BEFORE THE GRAND JURY THAT 
INDICTED HIM. 


The Sixth Amendment to the Constitution decrees 
that "In all criminal prosecutions, the accused shall enjoy 
the right .. . to have the Assistance of Counsel for his 


defence." The precise question presented on this appeal is 


whether an arrested man, twenty-one years old, with a third 
grade education, who is indigent as well as illiterate, is 


entitled to the assistance -- and necessarily, because of 
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his indigency, the appointment -- of counsel before he is 
made to appear before the Grand Jury that is investigating 
the very crimes for which he has been arrested and held to 


answer and to which he has already confessed, 


yA- The Facts and Circumstances Surrounding Appel- 


lant's Appearance Before the Grand Jury. 


Appellant was in the District jail on October 2, 


1962, when he was taken before the Grand Jury (Tr. 93). 
He had been in jail since his arrest in North Carolina 
on September 13. His confinement in the District jail 
began on September 17 (Tr. 93-94), by which time the 
District police had already obtained from him confessions 
to four crimes, one of which is in issue on this appeal. 
Appellant's sole communication with a lawyer 
throughout this twenty-day period in police custody took 
place on September 17 when appellant was, for the first 
time since his arrest, taken before a committing magis- 
feonran (Tr. 204-05, 208). At this preliminary hearing, 
the Municipal Court judge appointed a lawyer to confer 
with appellant, after appellant promptly accepted the 
judge's offer to do so (Tr. 92-93). The Sole purpose of 
the appointment was to advise appellant of the nature and 
function of the preliminary hearing. Appellant's un- 
challenged and uncontradicted testimony establishes that 
he talked with this lawyer for no more than "about five 
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or ten minutes" (Tr. 93). The sum total of that lawyer's 


advice was that appellant should waive his right to a pre- 
liminary examination. Appellant followed the advice. He 
never again saw that lawyer (Tr. 93). The trial court 
correctly found that appellant “quite clearly ... did have 
but fleeting representation in the municipal court" (tr. 
248). 

Following this brief appearance in Municipal 
Court on September 17, appellant was remanded to jail. 
Having waived preliminary examination, he was, pursuant 
to Federal Rule of Criminal Procedure 5(¢), being held to 
answer in the District Court on the very charge as to which 
he was called to testify before the Grand Jury that indicted 
him. Fifteen days later, on October 2, he was taken hand- 
cuffed from his cell and brought before the Grand Jury 
(Tr. 94-95, 97-98). The record nowhere shows that, at any 
time after his appearance in Municipal Court, appellant 
was asked whether he wanted to testify before the Grand Jury, 
or that he requested the opportunity to do so. Yet the 
prosecution knew, or should have known, when it ordered 
appellant removed from his cell and delivered to the Grand 
Jury, that appellant had not consulted with and did not 
have counsel since September 17, fifteen days earlier -- 
and then only for a "fleeting" five or ten minutes. The 
prosecution knew from the face of confessions already in 
their possession that appellant could not read. A Significant 
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maiceseaties of his difficulty in comprehending even 


verbal communication appears from the fact that a simple 
waiver of extradition form (J.A. 7-8) had to be read aloud 
to him twice and orally explained before he was; able to 
Satisfy the police officer that he understood it. (Tr. 151- 
52, 170). 

The prosecution also knew that its see 
in brinzing appellant before the Grand Jury wasito elicit 
incriminating testimony from appellant and thereby assure 
his indictment for the very crimes of which he was accused, 
for which he had been arrested and jailed, and into which 
the Grand Jury was investigating. Yet, not once during 
those fifteen days of his complete custody and control by 
the District authorities and not once during his interro- 
gation before the Grand Jury was appellant asked whether 
he would like "the Assistance of Counsel for his defence." 
Nor was he informed either in his cell or in the Grand Jury 
room that the Constitution guarantees him such assistance 
and that counsel would be appointed to advise him, 

B. The Right to Counsel Guaranteed by the Sixth 

Amendment Extends to an Accused "at BYERY Step 

in the Proceedings Against Him." 

The keystone case is, of course, Johnson v. Zerbst, 
304 U.S. 458 (1938), which holds that conviction after trial 
in a Federal court of a defendant unable to employ counsel 


does not square with the command of the Sixth Amendment in 
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the absence of a waiver of counsel "competently and intelli- 


gently" made. Id. at 468, In holding that "the Sixth Amend- 


ment withholds from Federal Courts, in all criminal proceed- 
ings, the power and authority to deprive an accused of his 
liberty unless he has or waives the assistance of Counsel," 
the Court adopted without qualification the position of an 
earlier decision, Powell v. Alabama, 287 U.S. 45, 69 
(1932), that an accused "requires the guiding hand of 
counsel at every step in the proceedings against him." 
Since the Sixth Amendment guarantee thus is an 
expression of the conviction that a criminal defendant 
"requires the guiding hand of counsel at every step in 
the proceedings against him," the only issue is whether in 
the circumstances we have stated the Grand Jury appearance 
was a step in the proceedings against this appellant. Be- 
cause -- probably for constitutional reasons that are de- 
veloped in Part II of this Brief -- it is most uncommon 
for Federal prosecutors to call before the Grand Jury 
persons so clearly marked as defendants as was this appel- 
lant, there is understandably no decision of the Supreme 
Court or of this Court squarely in point. But it is in- 
escapable from decisions of the Supreme Court and this 
Court that the Grand Jury appearance was a critical step 
in the proceedings against appellant and that he was en- 
titled to have counsel appointed to advise him before this 


step was taken. 


More than twenty years ago, this Court, relying 


heavily on Johnson v,. Zerbst, held that the right to the 
appointment of counsel extends to the time of arraignment 
of one accused of a misdemeanor. Evans v. Rives, 75 App. 
D.C. 242, 126 F.2d 633 (1942). Since Evans did not know 
that he had a constitutional right to counsel and the court 
did not tell him, "he could not waive the same," Id. at 
250, 126 F.2d at 641. In thus extending the unqualified 
right to counsel to the pre-trial stage, this Court unan- 
imously ruled: "An accused is no less an accused at that 
stage of the proceedings than at any other, and, as we have 
pointed out above, no less in need at that stage than at 
any other of the assistance of counsel. The constitution- 
al guarantee makes no distinction between the arraignment 
and other stages of criminal proceedings in meapect of the 
application of the guarantee." Ibid. Moreover, the Court 
ruled, to assume that appointed counsel could honestly 
have entered no other plea than the guilty plea made by 
the accused is both "unwarranted and dangerous," id. at 
249, 126 F.2d at 640, because, as put by the Supreme Court, 
"The right to have the assistance of counsel is too funda- 
mental and absolute to allow courts to indulge in nice 
calculations as to the amount of prejudice arising from 
its denial." Glasser v. United States, 315 U.S. 60, 76 
(1942), see also Wood v. United States, 75 App.D.C. 274, 
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128 F.2d 265 (1942). = 


Recently, the Supreme Court has re-emphasized most 
clearly that the right to counsel made effective by Johnson 
v. Zerbst, Supra, comprehends more than the trial of guilt 
or innocence. Two such decisions involved appeals taken 
in forma pauperis from convictions in the Federal courts ; 
one case dealt with the right to counsel on appeal from a 
conviction in a state court; and two decisions concerned 
the right to counsel in state criminal proceedings before 
trial. 

The Federal court proceedings arose out of attempts 
by convicted indigents to take appeals in forma pauperis, 
Section 1915 (a) of Title 28 of the United States Code pro- 
vides that "An appeal may not be taken in forma pauperis if 
the trial court certifies in writing that it is not taken in 
good faith." In Johnson v. United States, 352 U.S. 565 (1957), 
the Court, on the authority of Johnson v. Zerbst, held that 
even when the trial court certifies that an in forma pauperis 
appeal "is not taken in good faith," the Court of Appeals 
must assign counsel to assist the convicted man in prosecuting 
4/ snd the Municipal Court of Appeals for the District of 

Columbia has held that counsel must be appointed to 
represent an accused in pre-trial proceedings held to 
determine whether he is mentally capable of understanding 
the criminal charges lodged against him. Evans v. United 
States, 83 A.2d 876 (1951). "Looking at the substance 
rather than the form," the court ruled that the sanity 


hearing "was a step in the criminal proceedings against 
the appellant." Id. at 880. 
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his application for leave to appeal in forma pauperis and 


in challenging the trial court!s certification, Shortly 
thereafter the Court held not only that allowance of such 
an appeal "should not be denied until an indigent has had 
adequate representation by counsel,” but further that it 
is not enough that counsel perform the role of an amicus, 
"[R]epresentation in the role of an advocate is required.” 
Ellis v. United States, 356 U.S. 674, 675 (1957). 

Nor may a state appellate court, consistent with 
the Fourteenth Amendment, deny the appointment’ of counsel 
on appeal on the basis of an ex parte examination of the 
trial court record made to determine whether such appoint- 
ment of counsel would be “or advantage to the defendant or 
helpful to the appellate court." Douglas v. California, 
372 U.S. 353, 355 (1963). Furthermore, an accused in a 
state criminal proceeding is denied due process if counsel 
is not appointed to represent him at his arraignment when 
arraignment is "a critical stage" in the proceeding either 
because the state procedure requires certain defenses to be 
asserted at that point, Hamilton v. Alabama, 368 U.S. 52, 
53 (1961), or because what in fact takes place at the 
arraignment in some practical manner disadvantages the de- 
fendant, White v. Maryland, 83 Sup. Ct. 1050, 1051 (1963). 

As these decisions make clear, an accused is en- 
titled to the appointment of counsel at any "step in the 
proceedings against him" to which any important consequence 
may attach. To deny that the Grand Jury proceeding was not 
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of critical importance to appellant would require this Court 
to "shut... [its] mind to the plain Significance of what 


here transpired." Watts v. Indiana, 330 U.S. 49, 54 (1948). 


There can be no quarrel with the fact that on October 2 
appellant was taken before the Grand Jury for the purpose of 
enabling that Grand Jury to decide whether to indict appellant 
for the crimes for which he was being held to answer after 
waiving preliminary hearing. Obviously that step was as 
important to appellant as were the arraignments in Evans, 
Hamilton, and White and the opportunity to appeal in Johnson, 
Ellis, and Douglas, Supra. Had the Grand Jury refused to 
indict him, appellant would have been released. Because the 
Grand Jury did indict him, appellant remained in jail and 
was required to stand trial. The Grand Jury proceedings 
were, of course, a step against appellant. Their importance 
to appellant is clear beyond cavil. The Sixth Amendment 
entitled appellant to the appointment and advice of counsel 
before that step was taken which presented him to the Grand 


The Right to Assistance of Counsel Cannot 
Constitutionally be Denied Appellant Because 


of His Indigency or His Ignorance. 


Certainly appellant would have had the benefit of 
counsel prior to appearing before the Grand Jury that in- 
dicted him if he had had both the funds to employ counsel 


and the knowledge necessary to comprehend the precarious 
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eitastien that confronted him. He had neither, He was in 
Jail hecause he could not make bond. He had a third-grade 
education, is unable to read, and can barely write. 

We cannot know whether the prosecutor would have 
attempted to bring appellant before the Grand Jury if he 
had retained counsel. But had such a step been tried by the 
prosecutor, there would be no rational basis for assuming 
that retained counsel would have permitted appellant -- as 
did the prosecutor -- to appear before the Grand Jury ignor- 
ant of his rights and obligations. Im Justice Jackson's 
words, "any lawyer worth his salt,” Watts v. Indiana, supra, 
at 59, would have explained to appellant the nature and 
function of a Grand Jury, the obvious purpose and objective 
of calling appellant before this particular Grand Jury, and 
the Constitutional right of appellant at least to refuse to 
answer the incriminating questions he most certainly would 
be asked -- if not to decline to appear at all. (See Part II, 
infra.) That appellant did not receive such advice from an 
attorney stems solely from his inability to pay for it and 
from the prosecution's inexcusable failure to see to it that 
counsel was appointed to assist appellant at this point of his 
undeniable need for guidance. 


The Supreme Court has made it perfectly clear that 


the Constitution does not permit forcing an accused to "shift 
for himself" because he is an indigent. Douglas v. California, 
supra, at 358. And such treatment is constitutionally 
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impermissible whether it involves the furnishing of a trans- 


eript on direct appeal from a conviction, Griffin v. Illinois, 
351 U. S. 12 (1956), Eskridge v. Washington, 357 U.S. 214 
(1958);or on collateral attack, Lane v. Brown, 372 U.S. 477 


(1963); the imposition of a filing fee on direct appeal, 
Burns v. Ohio, 3600.8, 252 (1959); or in habeas corpus pro- 
ceedings, Smith v. Bennett, 365 U.S. 708 (1961); or the ap- 
pointment of counsel to assist in preparing an appeal, 
Johnson v. United States, Ellis y. United States, and Douglas 
v. California, supra. 

Had appellant retained counsel and asked to con- 
sult with him before appearing at the Grand Jury, there would 
seem to be little doubt that the prosecutor's refusal to 
honor such a request would have violated the Sixth Amendment , 
The Supreme Court only recently held that when an accused, 
shortly after arrest, and following a prompt oral confession 
of robbery, is refused permission to call a lawyer or his wife 
before signing a2 written confession, admission of the signed 
confession at the trial violates the Fourteenth Amendment. 
Haynes v. Washington, 31 U.S.L.Week 4492 (May 27, 1963). 

Moreover, Crooker v. California, 357 U.S. 439 (1957) 
and Cicenia v. Legay, 357 U.S. 504 (1957), indicate that the 
Supreme Court would not countenance the deprivation of counsel 
worked by the prosecutor here, 


Crooker claimed that the refusal of his request to 
consult with counsel, while he was being questioned by _ the 
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ae about a crime and before he confessed, rendered the 


use of his subsequent confession, even if voluntary, a vio- 
lation of due process. The Supreme Court rejected this con- 
tention by a vote of 5 - 4, That the demand for counsel 
was made prior to indictment was of no significance, how- 
ever. Indeed, the majority acknowledged that a state's re- 
fusal of counsel violates due process "not only if the ac- 
cused is deprived of counsel at trial on the: merits ya 4 
but also if he is deprived of counsel for any part of the 
pre-trial proceedings," where such deprivation results in 
the absence of "that fundamental fairness essential to the 
very concept of justice." Id. at 339. But what the major- 
ity did hold and the basis for its ruling is pertinent. 

t Because Crooker was a state, not a federal, con- 
viction and because due process is a concept "less rigid 
and more fluid than those envisaged in other specific and 
serene provisions of the Bill of Rights," id. at 441, 
an assessment was required of all the circumstances surround- 
ing the denial of counsel. The crucial circumstances were 
petitioner's "age, intelligence, and education.” Id. at 
438. Crooker was 31 when arrested. He was a college grad-~ 
uate. He had attended the first year of law school, studied 
criminal law and used his knowledge there acquired to inform 
his questioners that the results of a lie detector test, 
which he had been asked to take, would be inadmissible at 
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trial without a stipulation by the parties, Thus, the 
majority found that "the sum total of the circumstances 
here during the time petitioner was without counsel is a 
voluntary confession by a college-educated man with law 
school training who knew of his right to keep silent.” 
Such facts, the majority concluded, did not reveal that 
Crooker had been "so ‘taken advantage of!" as to violate 
due process of law. Id. at 440, 

The teaching of Crooker does not end with the 
majority opinion. The opinion of the four dissenting 
Justices postulates, by reference to learned legal writ- 
ings, what the happenings to appellant at the District jail 
prove; 

"tTP at any time, from the time of his 
arrest to final determination of his guilt 

or innocence, an accused really needs the 

help of an Se OLne Ses it is in the pre-trial 

period. . .. 

"Or as stated by a Committee headed by 

Prof. Zechariah Chafee, *A person accused of 

crime needs a lawyer right after his arrest 

Dee than at any other time.'" Id. 

at 4h 

The petitioner in Cicenia had consulted with 
his attorney immediately prior to submitting to police 
questioning, but the lawyer's efforts to see him during the 
interrogation were rebuffed by the police until petitioner 


confessed. Although the majority declined to hold that the 


state's refusal to permit consultation with counsel during 
police questioning violated due process, Justice Harlan 
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took pains to point out: 
"We share the strong distaste expressed by 
the two lower courts over the episode disclosed 


by this record . ... Were this a federal pros- 
secution we would have e culty in - 


ing how occurred under our general super- 
visory power over the administration of justice 

phasis supplied.) ! 

This, of course, is a federal prosecution. We do 
not ask the Court to go so far as to invalidate appellant's 
confessions on Constitutional grounds. See Part Ivy, infra. 
But it seems clear that appellant cannot be disadvantaged 
either because of his indigency or because of his ignorance, 
To hold that he was not entitled to have counsel appointed 
before being required to take the irretrievable step of ap- 
pearing before the Grand Jury would sanction precisely such 
overreaching by the prosecution at a vital "step in the pro- 
ceedings against him," | 

Apart from his indigency, appellant was in much 
greater need of legal assistance at that point than the 
petitioners in Cicencia, Crooker or Haynes, Supra. 

Appellant had not consulted with counsel immedi- 
ately prior to his interrogation by the prosecutor as did 
the petitioner in Cicencia, supra, before submitting to 
police interrogation. 


He had none of the advantages of "age, intelli- 


gence, and education" of the petitioner in Crooker, supra. 


3 


Indeed, it would be difficult to contrive a more 
striking contrast of "age, intelligence, and education" be- 
tween Crooker and appellant than that which exists in fact. 
Crooker, 31 when arrested, appellant, 21; Crooker, sophisti- 
cated even about the rules of evidence in criminal cases, 
appellant, unable to understand a Simple waiver of extra- 
dition form until it was read to him twice; Crooker, a 
college graduate with a year of law school education, appel- 
lant, a third grade education that left him unable to read 
and barely able to write. 

He is not, as was the petitioner in Haynes, supra, 
a skilled worker of mature age. Nor can it be saia of 
appellant, as it was said of the petitioner by the dissent 
in Haynes, that he "is neither a stranger to police tech- 
niques and custodial procedures nor unaware of his rights 
on arrest." The petitioner in Haynes had been convicted 
of breaking and entering in 1949, and robbery, jail breaking, 
and auto theft in 1950. Haynes v. Washington, supra at 4497. 
Appellant has no prior felony convictions. 

It requires little argument to demonstrate that 
appellant did not and could not possibly "competently and 
intelligently" waive the assistance of counsel. He was 
not told of such right and, therefore, obviously could not 
know that it existed. Evans v. Rives, supra. Even had he 


been told, his"background, experience, and conduct" did not 


prepare him to make an intelligent waiver. It is a common- 


piace in our jurisprudence that "courts indulge every 
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reasonable presumption against waiver" of fundamental con- 
stitutional rights. Johnson v. Zerbst, supra at 464. ap- 
pellant's circumstances present the classic example of both 
the wisdom and necessity of that doctrine. Compare Griffith 
vs Rhay, 282 F.2d 711 (9th Cir. 1960); cert. denied, 36h U.S. 
941 (1961); Judd v. United states, 89 App.D.c. 64, 190 F.24 
649 (1951). 

Finally, there can be no doubt that appellant's 
right to counsel could have been readily fulfilled. When 
the prosecutor decided to bring appellant before the Grand 
Jury, he could have, with facility, seen to it that appel- 
lant was counselled by an attorney. Judges of the District 
Court are certainly accessible to the prosecution. Any one 
of them could and, no doubt, upon the prosecutor's request, 
would have appointed counsel to confer with appellant upon 
being advised of the prosecutor's intentions. An even less 
formal, but no less effective, avenue was also available to 
the prosecution. The Legal Aid Agency, with offices in the 
same building as the prosecution, could have been requested 
to assist or advise the appellant. such a request would 


certainly have been honored. Indeed, the attorney appointed 


to represent appellant after the indictments *issued is a 


member of the Legal Aid Agency staff. 
The prosecution, however, followed an even less 
troublqsome course of conduct. It chose to ignore appellant's 


manifest need of, and right to, the assistance of counsel, 
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If the prosecution is permitted to reap the harvest of its 
conduct here, it will make a mockery of what Justice Suther- 
land described to be the interest of the United States in a 
eriminal prosecution -- "not that it shall win a case, but 


that justice shall be done." Berger v. United States, 295 


U.S. 78, 88, (1935). This Court can both prevent such an 
occurrence and assure the accused of his Constitutional 
right to the assistance of counsel "at every step in the 
proceedings against him," only by reversing appellant's con- 
viction and dismissing the indictment. 


II, WHEN APPELLANT WAS TAKEN FROM HIS CELL TO 
TESTIFY BEFORE THE GRAND JURY INVESTIGATING 
THE CRIMES OF WHICH HE WAS ACCUSED, APPEL- 
LANE WAS "COMPELLED TO BE A WITNESS AGAINST 
HI SELF" IN VIOLATION OF THE FIFTH AMENDMENT 
TO THE CONSTITUTION. 


Several years ago, Judge Prettyman, writing for 
himself and Judges Washington and Danaher, sounded the 
following warning to prosecutors: 


"No doubt it would be a boon to prosecutors if 
they could summon before a Grand Jury a person 
against whom an indictment is being sought and 
there interrogate him, isolated from the pro- 
tection of counsel and presiding judge and in- 
Sulated from the critical observation of the 
public, But there is a serious question whether 
our jurisprudence, fortified by constitutional 
declaration, permits that procedure." Powell v. 
United States, 96 App.D.C. 367, 372, 220 F.2d 


? ° 
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That "serious question" must now be answered be- 
cause the prosecution here pursued and achieved the boon, 
while disregarding Judge Prettyman's warning. | 

Appellant's position is that, in the circumstances 
of this case, the mere compelling of his appearance before 
the Grand Jury that was to decide whether he should be in- 
atetea violated his Fifth Amendment right not "to be a wit- 
ness against himself." Assuming, but not conceding, that, 
even in the Grand Jury room, the prosecutor could have cured 
this deprivation of appellant's fundamental right not to in- 
criminate himself by fully and fairly informing him of the 
jeopardy he was in and of the constitutional protections 
available to him, that was not done. These errors can only 
be cured by dismissal of the indictment, which was obtained 
solely on the basis of appellant's self-incriminating testi- 
mony. (Trial Tr. 202). 

A. The Fifth Amendment Forbids Bringing An 
Ignorant, Uncounselled, Arrested Accused 


Before a Grand Jury to Testify About the 
Very Crimes for Which an Indictment Against 


Him is Being Sought. 

We have already detailed the circumstances in which 
appellant was made to appear before the Grand Jury. Part I, 
supra. Briefly, he did not ask to appear and sn not afforded 
counsel to advise him whether -he should appear. He was 
simply taken from his cell and delivered to the Grand Jury. 
He had never appeared before a Grand Jury before, did not 


know what a Grand Jury is or does, and was not told that 
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he was the bull's eye of the Grand Jury's target that day. 

The government did not claim below and cannot 
demonstrate here that appellant was called before the Grand 
Jury merely as a witness who might have possessed informa- 
tion of a general nature pertaining to a general investi- 
gation of crime. The prosecutorts only purpose in bringing 
appellant before the Grand Jury was to indict him with his 
own words. The format used was both Simple and effective. 
The prosecutor read aloud appellant's written confessions 
and asked appellant whether the confessions were his and 
if they were true. Appellant identified for the Grand Jury 
the confessions previously elicited from him and acknowledged 
their truth. Although other evidence of his guilt may have 
been available, apparently none was presented. (Tr. 259-60). 

Thus, this Court must decide the *serious ques- 
tion whether our jurisprudence, fortified by constitutional 
declaration” permits the procedure used to indict appellant. 
Neither the history, philosophy, nor the language of the 
Fifth Amendment sanctions the procedure adopted by the gov- 
ernment in this case, 

The Fifth Amendment to the Constitution unambigu- 
ously and without qualification provides, "no person... 
shall be compelled in any criminal case to be a witness 
against himself . . .." "“'our forefathers, when they wrote 
this provision into the Fifth Amendment of the Constitution, 
had in mind a lot of history which has been largely forgotten 
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today. * See VIII Wigmore on Evidence (3d ed. 1940) § 2250 et 
Seq.3 Morgan, The Privilege Against Self~Incrimination, 34 
Minn. L. Rev. 1 (1949). They made a judgment and expressed 
it in our fundamental law, that it were better for an occa- 
sional crime to go unpunished than the prosecution should be 
free to build up @ criminal case, in whole or in part, with 
the assistance of enforced disclosures by the accused.!" 
Frankfurter, J., in Ullmann v. United States, 350 U.S. 422, 
427 (1956), quoting Chief Judge Magruder in Maffie v. United 
States, 209 F.2d 225, 227 (1st Cir. 1954). 

This judgment was not the product of sentimental- 
ity. It was rather a conscious choice of tough-minded men 


aware of the lessons as well as of the facts of history. 


% 


ec euee of their choice, 


"Ours is the accusatorial as opposed to the 
inquisitorial system. Such has been the 
characteristic of Anglo-American criminal 
justice since it freed itself from practices 
borrowed by the Star Chamber from the Con- 
tinent whereby an accused was interrogated in 
secret for hours on end. See Ploscowe, The 
Development of Present-Day Criminal Procedures 
in Europe and America, 48 Harv. L. Rev. 433, 457, 
458, 467-473 (1935). Under our system society 
carries the burden of proving its charge against 
the accused not out of his own mouth. It must 
establish its case, not by interrogation of the 
accused even under judicial safeguards, but by 
evidence independently secured through skillful 
investigation. 'The law will not suffer a pris-~ 
oner to be made the deluded instrument of his 
own conviction.’ 2 Hawkins, Pleas of the Crown 
c 46, § 34, (8th ed., 1824)." Frankfurter, J., 
in Watts v. Indiana, 338 U.S. 49, at 54. 
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The Fifth Amendment privilege against self- 
incrimination is thus indigenous to Anglo-American law. 
Because it is the keystone of our unique criminal pro- 
cedure, the Supreme Court has directed that "This provision 
of the Amendment must be accorded liberal construction in 
favor of the right it was intended to secure." Hoffman v. 
United States, 341 U.S. 479, 486 (1951); see Ullmann v. 
United States, supra at 427; Arndstein v. McCarthy, 254 U.S. 
71 (1920); Counselman v. Hitchcock, 142 U.S. 547, 562 (1892). 

As appears from its language, the command of the 
Fifth Amendment is violated whenever two conditions occur: 
(1) that a person testifies "in any criminal case... 
against himself", (2) that the testimony is "compelled." 


Proceedings before a Grand Jury constitute a 


"criminal case", Counselman v. Hitchcock, supra. It is 


undebatable, and the prosecution has never denied, that 
the Grand Jury proceedings in which appellant testified 
were directed "against him." Appellant's presence before 
the Grand Jury was indeed "compelled." "Certainly, a 
jailer taking a prisoner before the Grand Jury is as com- 
pelling as serving a summons upon him." Taylor v. 
Commonwealth, 274 Ky. 51, 118 S.W.2a 140, 142 (1938). 

The precise question of this case has arisen in- 
frequently, and for a very good reason. It is simply not 
the ordinary practice for a prosecutor to call before a 


Grand Jury a person whose indictment is sought. "Indeed, 
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h 
one would suppose that, as a matter of ethics or fair play 


or policy, a prosecutor would in all cases refrain from 
calling as a witness before a Grand Jury any Person who is 
de jure or de facto an accused, The absence of appeals to 
this court involving the problem under discussion would 
seem to indicate that some such rule or practice is ob- 
Served in the prosecutors! offices in this circuit." 
United States v, Scully, 225 F.2d 113, 116 (2a Cir.), cert. 
denied, 350 U.S. 897 (1955). Prosecutors, motivated by a 
sense of fair play, and admonished by judicial warnings 
such as Judge Prettyman's in Powell v. United States, supra, 
just do not ordinarily attempt to do what was done to appel- 
lant. 

On the rare occasion where the prosecution has 


transcended the limitations imposed by the Fifth Amendment 
by compelling the target of an investigation to testify be- 


fore a Grand Jury, the federal courts have quashed the re- 


SERRE indictment. United States v. Digrazia, 213 F.Supp. 
232 (N»D.I1l. 1963); United states v. Lawn, 115 F.Supp. 674 
(S.D.N.Y. (1953); United states v. Edgerton, 80 Fed. 374 
(D.Mont. 1897); see United states v. Miller, 80 F.Supp. 979, 
981 (E.D. Pa. 1948) (dictum); cf. Maffie v. United States, 
supra {reversing contempt conviction); Marcello v. United 
States, 196 F.2d 437 (5th cir. 1952) (same); In Re Shaw, 

172 Fed. 520 (C.C.S.D.N.Y. 1909) (quashing subpoena ) ; 

United States v. Bell, 81 Fed. 830 (wW.D.Temn. 1897) (directing 


acquittal of charge of perjury before pension examiner). 
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All of the 50 states have provisions similar to 
the Fifth Amendment .2/ Thirteen state courts that have 
been asked to rule on the validity of an indictment pre- 
sented by a Grand Jury before which the accused had testi- 
fied during an investigation of which he was the target 


6 
have ruled that the indictment must be dismissed, o/ 


In four others, including one where the resulting 
information was quashed, courts have held that testimony 


3/ In 48 states the provision is written into the consti- 
tution, See VIII Wigmore Evidence § 2252 n.3 (McNaughton 
Ed. 1962). In New Jersey it is statutory. N.J.Rev.Stat, 
§ 2A;84a-17 (Supp. 1960); see State v. White, 27 N.J. 
158, 142 A,2d 65 (1958). In Iowa the privilege against 
self-incrimination has been created by judicial decisions 
proceeding under the due process clause of the state con- 
stitution. See Amana Socty v. Selzer, 250 Iowa 380, 94 
N.W.2d 337 (1959); State v, Height, 117 Iowa 650, 91 N.wW. 
935 (1902). See also Iowa Code § 622,14 (1954). 


See Culbreath v. State, 22 Ala. App. 143, 113 So. 465 
1927); Claborn v. State, 115 Ark. 387, 171 8.W. 862 
4); 173, 292 P.2da 
6); Jenkins v. State, 65 Ga.App. 16, 14 
); Boone v. People, 148 111. 4ho, rs 
Be 


2 


=n 


s 
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taken from an accused by a coroner was unlawfully procures, 


In at least another three states, the courts, when 
presented with cases involving Grand Jury witnesses who were 
not the target of the investigations during which they have 
testified, or who did not incriminate themselves, have -- 
as this Court did in Powell v. United States, supra, -- 
noted their disapproval of the inquisition of target wit- 
nesses before Grand Juries. 8/ : 

Although the precise question has never been de- 
ceded by the Supreme Court, the rationale of Commseinen Ve 
Hitchcock, supra, compels the conclusion that appellant's 
rights under the Fifth Amendment were violated when he was 
called before the Grand Jury. In Counselman the government 
contended that the petitioner should be required to testify 
against himself before a Grand Jury because his Fifth Amend- 
ment rights were satisfied by a statute that provided that 
no evidence given by a witness before a Grand Jury could be 
"in any manner used against [him]. . . in any court of the 


United States, or in any proceeding . . . in respect to 


T/ State v. Halvorsen, 110 S.W.2a 132 (S.D. 1961) (quashin 
irfformation); State v. Meyer, 181 Iowa 440, 164 N.w. 79 

1917); State v. Allison, 116 Mont. 352, 153 P.2ed 142 

1944); Maki v. State, 18 Wyo 481, 112 Pac. 334 (1911). 


8/ See State v. Fary, 19 N.J. 431, 117 A.2d 499, 502 (1955) 
(Brennan, J.) ("It doubtless is not, as it should not be, 
the practice of our prosecutors and grand juries to sun- 
mons witnesses whose indictment is contemplated."); State 
v. Frizell, 111 N.C. 722, 16 S.E. 409 Oe Lindsey v. 
State, 69 Ohio St. 215, 69 N.E. 126 (1903). 


. 
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any crime . ..." 142 U.S. at 560. 

The Court found that the immunity granted by the 
statute was less than that required by the Fifth Amendment. 
Therefore, it was held that the statute improperly required 
persons to testify before a grand jury and was unconstitu- 
tional. The Court said that the statute “afforded no pro- 
tection against that use of compelled testimony which con- 
stituted in gaining therefrom a knowledge of the details of 
a crime ...." Thus, in Counselman, the Court "held the 


Act unconstitutional because, while it prevented the use 


of the evidence against the witness, it did not preclude 


his prosecution as a result of information gained from his 


testimony." United States v. Monia, 317 U.S. Hol, 428 


(1943) (Emphasis supplied.) 

Appellant's indictment was a direct "result of 
information gained from his testimony." As the Supreme 
Court, this Court and numerous courts in other jurisdictions 
have either held or indicated, this use of appellant's testi- 
mony before the Grand Jury violated his constitutional rights. 
And in this case, unlike Coppedge v. United States, 114 App. 
D.C. __, 311 F.2d 128 (1962), cert. denied, 31 U.S.L.Week 
3390 (May 27, 1963), the denial of constitutional right was 
the direct product of the prosecutor's act. See 311 F.2d 
at 131, n.7. Moreover, the Court below found there was no 
evidence other than appellant's testimony before the Grand 
Jury. (Trial Tr. 202). Therefore, the Court below erred 


Deir 


when te denied appellant's motion to dismiss the indict- 


ment against him, 


R- The peprivation of Appellant's Fifth 
Amendment Right Not to Incriminate Himself 
Was Not Cured by the oral Warning Given Him 
by the Prosecutor in the Presence of the 


Grand Jury. 

The preceding portions of this Brief make clear 
that appellant was told nothing of his constitutional rights 
before he entered the Grand Jury room at the prosecutor's 
call, As demonstrated above, this complete failure on the 
part of the prosecution to take the necessary Etes to pro- 
tect appellant is grounds for dismissal of the indictment 
procured against him. 

Assuming that the prosecutor could have cured 
this deprivation of appellant's fundamental right not to 
incriminate himself, the last opportunity SoNdonsS took 
place once the appellant was inside the Grand Jury room. 
The only possible vehicle for such an eleventh nour cure 
was the prosecutor's cautionary statement made in the 
presence of the Grand Jury. The full text of that state- 
ment, which follows, reveals that the prosecutor by no 
means cured the pre-existing deprivation of appellant's 
constitutional rights: 3 

"Mr. Short, I want you to know that you 
are before the Grand Jury and that we ‘are 


going to ask you some questions. I want you 
to know you don't have to say anything here 
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if you don't want to. You don't have to 
tell us anything. If you do tell us any- 
thing your statement is being taken down 
and can be used against you at any future 
trial arising out of any matter that we 
talk about here, or any other matters." 
(Tr. Nov. 20, 1962 at 8). 


The statement manifests a continuing lack of con- 
cern on the part of the prosecution as to whether appellant 
had received the advice of counsel before the prosecutor 
had him delivered to the Grand Jury room. Moreover, the 
prosecution made no effort to advise appellant that he was 
entitled to such assistance or to inquire whether appellant 
either was aware of that right or wanted to exercise it. 

Secondly, despite the prosecutor's obvious knowl~ 
edge, from the face of the confessions in his possession, 
that appellant's ignorance was of such magnitude that he 
could not even read, the prosecutor made no effort either 
to inform appellant of what a Grand Jury does, or that this 
particular Grand Jury was to use appellant's testimony to 
decide whether to indict him for the crimes to which he had 
confessed. 

Finally, appellant was not told that, in the eyes 
of the Grand Jurors, he was a man accused of criminal con- 
duct. He was not told that he would be asked incriminating 
questions. Nor was he told that the purpose of the Fifth 
Amendment privilege -- and its utility to him -~ is to en- 
able men accused of crime to refrain from condemning them- 


selves when asked such questions. 


ea 


It is obvious that the statement made to appel- 
lant would have made it impossible for an uncounselled 
layman of average intelligence, education, and background 


competently to decide whether to exercise the constitutional 


3 
right \guaranteed him by the Fifth Amendment to refuse to — 


answer any questions that would tend to incriminate him. 
Such a decision to be understandingly made, must depend on 
full knowledge of the rights granted accused men by the 
Constitution, a recognition of the reasons for which testi- 
mony is sought, and the probable consequences of inculpa- 
tory statements: “If that be true of men of intelligence, 
how mch more true is it of the ignorant and illiterate 

- -" such as appellant. Powell v. Alabama, supra, 69. It 
cannot seriously be argued that appellant, with his "back- 
ground, experience, and conduct," Johnson v. Zerbst, supra 
at 464, even knew of his constitutional rights, let alone 
understood them and intelligently waived them. 

This Court need not, of course, decide whether the 
statement given here by the prosecutor as a prelude to putting 
clearly incriminating questions to an accused before the 
Grand Jury would be adequate for the layman of averece in- 
telligence and education, for this appellant cannot, by any 
stretch of the imagination, be thought to fit into that 
category. 

And in view of the prosecutor's knowledge of appei- 


lant's ignorance, indigence, and lack of advice of counsel, 
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he was obligated to do for appellant at least as much as 
the prosecutor did in United States v. Cleary, 265 F.2d 

459 (2d Cir.), cert. denied, 360 U.S. 936 (1959), reversing 
164 F.Supp. 328 (S.D.N.Y. 1958). Like appellant, Cleary 
appeared before the Grand Jury that indicted him after he 
had been arrested. But there the similarity ends. Cleary 
had been released on bail. More importantly, once while 

in jail and on three or four occasions after being released, 


Cleary was interviewed by an Assistant United States attor- 


ney, who on the first occasion, and at least once thereafter, 
SEES LON» SNE SU LEASE ONCE CHEreat ver. 


advised Cleary of his constitutional right to remain silent. 
During these interviews, Cleary led the prosecutor to be- 
lieve that he wished to cooperate with the prosecution. 

164 F.Supp. at 330-31. On the last of these occasions, the 
day before his appearance before the Grand Jury, Cleary was 
questioned by the prosecutor in his office and was advised 
as follows by the prosecutor: 

"tQ. At the very outset, I want to advise 
you that you have a constitutional right to re- 
main silent and not to answer any question -- 
in other words, to say nothing, but in the event 
you say anything or answer any questions, what- 
ever you say can be used against you in a crim- 


inal proceeding; do you understand your rights? 
A dont Id. at 331. 


=—ssCn 


Further questions brought out that Cleary had consulted 
with an-attorney prior to coming to the prosecutor's 


office. 


This was not the end of the prosecutor's eare to 
see that Cleary fully understood his Mfth Amendment right 
not to incriminate himself. When Cleary voruntarily appeared 
before the Grand Jury he was advised as follows: 


"IQ, Mr. Cleary, I want to advise you that 
you are an accused person, and you have a consti- 
tutional right to remain silent or not to answer 
any questions, or any particular question, the 
answer to which may tend to incriminate or degrade 
you. But if you do answer any questions, or make 
any statements, these statements can be used 
against you in a criminal proceeding. Do you 
understand that? A. I understand.'" | 


Once again, the prosecutor took care to inquire whether Cleary 


9/ "'Q. You are appearing here in my office voluntarily? 
A. Yes. 


You have discussed this matter with your attorney, 
have you not? A. Yes. 


What is his name? A. He isn't retaining me yet. 


You have not retained him? A. No. Not yet. 
You did consult with an attorney prior to the 
time you came here to make your statement? 

A. Mr. Mitchell. 


Mr. Robert Mitche11? A. Robert Mitchel1.?" 
164 F.Supp. at 331. 
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had had legal advice, and refrained from asking incriminating 
questions until Cleary said he had consulted with an attorney 
and had been advised of his rights. 

In these circumstances, the Court of Appeals had no 
difficulty in finding that Cleary, who was "not lacking in a 
certain native shrewdness," and who had had "some education 
at the high school level," 265 F.2d at 463, had freely and 
with full understanding of his constitutional rights appeared 
before the Grand Jury and incriminated himself. 


ree 


10/ "Q. Prior to your coming here, you had a conversation with 
an attorney, is that right? A. Mr. Mitchell, 


"Q. That is Mr. Robert Mitchell? A. Mr. Robert Mitchell, 


"@. And he has advised you of your rights, has he not? 
A. That's correct." 164 F. Supp. at 332. 


13 Hf/ The district court judge, who had had the opportunity 
to observe Cleary, was of the view that even these 
warnings were inadequate. He thought it apparent that 
despite them Cleary had failed to understand his rights 
as well as the peril in which he placed himself, 164 
F.Supp. at 336. 


The trial court also found that Cleary had not 
actually been advised of his rights by the lawyer with 
whom he consulted. Ibid. But, of course, the prose- 
cutor had in good faith done all that he could reason- 
ably be expected to do and, therefore, the Court of 
Appeals thought that the need for maintaining a 
"standard which can be applied objectively" required 
the court to ignore Cleary's actual state of mind in 
light of the wa that the prosecution had given 
him. 265 F.2d at 462-63. 


And this was so because unlike appellant's prosecutor, 


the prosecutor in Cleary was meticulous in his efforts to advise 
Cleary of his constitutional rights prior to calling him to 
testify before the Grand Jury. Moreover, Cleary was asked by 
the prosecutor whether he had consulted with an attorney and 
he stated that he had done so. In short, the conduct of the 
prosecution here in no way resembles the manner im which the 
prosecutor in Cleary comported himself .~— As this Court 
aptly put it in Wood v. United States, supra, in light of the 
prosecutor's conduct here, any "inference that the defendant 
. « » knew [his] . . . rights would be wholly speculative, if 
in fact the opposite is not justified." 75 App. D.C. at 287, 
128 F.2d at 278. 


III. THE CONDUCT OF THE PROSECUTION IN SECURING 
APPELLANT'S APPEARANCE AND TESTIMONY BEFORE 
THE GRAND JURY THAT INDICTED HIM DEPRIVED 
APPELLANT OF THE DUE PROCESS OF LAW GUARAN- 
TEED BY THE FIFTH AMENDMENT 


As we have already demonstrated, the prosecution 
first rv herent2y violated the right to counsel guaranteed 
appellant by the Sixth Amendment and then induced him to 
testify against himself contrary to the privilege granted 


him by the Fifth Amendment, More than twenty years ago, in 
circumstances indistinguishable in principle from those of 


12/ See also United States v, Klein, 247 F.2d 908 (2d Cir. 1957) 
cert. denied, 355 U.S, 924 (1958); Grand Jury Investigation 
fn re Teamsters League, 204 F.Supp. 147 (E.D, Pa. 1962); 
united States v. Van Allen, 28 F.R.D. 329, 340-41 (S.D.N.Y. 
1961"). 


Te ee 


the present case, this Court ruled that the treatment accorded 
the appellants there had deprived the proceedings of the fun- 
damental fairness that is required by the due process clause 
of the Fifth Amendment. 

In Wood v. United States, 75 App. D.C. 274, 128 F.2a 
265 (1942), the appellants had been convicted of robbery. In 
that day appearance before the Police Court was the equivalent 
of the preliminary examination conducted in this case. At the 
Police Court hearing in Wood, instead of being asked whether 
they desired a preliminary examination, which is the present 
practice, the defendants were asked, "How do you plead, guilty 
or not guilty?" This, in Substance, was the question put to 
appellant here before the Grand Jury that indicted him, Like 
appellant, the defendants in Wood "were not asked whether they 


desired counsel nor were they cautioned or informed concerning 


their rights." Id. at 276, 128 F.2d at 267. Like appellant, 


they were indigent and ignorant of their rights. 

At the trial the pleas of guilty were allowed 
into evidence. The appellants in Wood, as does appellant 
here, argued that their privilege against self-incrimination 
granted by the Fifth Amendment and their right to counsel 
required by the Sixth Amendment had been violated, so that 
their guilty pleas, later repudiated, had been illegally 
obtained, 

The late Justice Rutledge, writing for this 
Court, of which he was then a member, analyzed at length 
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the privilege against self-incrimination afforded by the Fifth 
Amendment and the right to counsel guaranteed by the Sixth. 

In reversing the conviction, however, he chose to rest his 
ultimate conclusion on the ground that appellants! pleas had 
been extracted in circumstances so unfair that the pleas 
would be deemed to have been obtained unlawfully. 


"The fairer practice and, we think, the 
only one consistent with the court's position, 
would advise the accused in all cases, before 
permitting him to speak even as a volunteer, 
of his right to counsel and would warn him that 
he need not speak and, if he does, it is at his 
peril. This would assure fairness to the accused 
and foreclose the possibility that he might act 
in ignorance. It would eliminate the risk of re- 
versal inherent in failure to give the advice or 
warning. The cost to the court in time and energy 
would be small, and that to society in efficient 
administration of criminal justice would be less 
than the prevailing practice entails. On the 
other hand, the cost to the accused, especially 
when he is indigent, of the court's failure to 
follow the more open and certain way may be great. 
Finally, such a practice would be consonant, as 
the prevailing one is not, with the court's ob- 
ligation to see that trial or hearing is fair 
and to discharge the affirmative duties which 
it owes to persons charged with crime, more 
particularly when they are ignorant or indigent 
or both." Id. at 286. 128 F.2d at 277. 


Moreover, the Court in Wood did not pause to 
analyze the effect of the pleas of guilty upon the jury. 
3 
Rather, the basis for the reversal was found in the need 


to keep proceedings against the accused in a criminal 


case ale of any suspicion of taint. 


"large in this is a sense of fairness to 
* the person accused, a respect for his indi- 
vidual integrity, in accusation or even in 
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guilt. But larger still is the sense of the 

court's own part in justice and its adminis- 

tration. By this we mean the sense of the 

citizen as well as of the court itself. It 
cannot be partner or partisan with the pro- 
secutor, subtly or otherwise, and retain the 
confidence of the accused and the public or 

its own self-respect." Id. at 288, 128 F.2d 

at 279. 13/ 

In the present case, as in Wood, appellant was 
not asked if he wanted advice of counsel at an important 
step in the proceedings against him. He was not given in- 
formation that would have enabled him accurately to com- 
prehend his peril. He was not even properly warned of his 
right to remain silent. 

Other circumstances make this case even more com- 
pelling than Wood. The occurrence condemned there happened 
in the Police Court without the presence of a representative 
of the United States Attorney. In the present case, appel- 
lant's rights were denied him at the very instance of the 
prosecutor whose special duty to see that justice is done 
is a dual one that requires an assiduous respect for the 
rights of the accused. Here, even more than in Wood, "the 
confidence of the accused and the public" and this Court's 
“own self-respect" require the conclusion that appellant's 


motion to dismiss the indictment should have been granted. 


13/ See also Coplon v. United States, 89 App. D.C. 103, 192 
~2d 749 (1951), cert. denied, 342 U.S. 926 (1952); Caldwell v. 
United States, 92 App. D.C. 355, 205 F.2d 879 (1953); United 
States v. Townsend, 151 F.Supp. 378, 386-88 (D.D.C. 1957). 
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IV. APPELLANT'S CONFESSION WAS OBTAINED 
DURING A PERIOD OF "UNNECESSARY DELAY" 
WITHIN THE MEANING OF RULES 5(a) AND 
40(b) OF THE FEDERAL RULES OF CRIMINAL 
PROCEDURE, AND IT WAS THEREFORE REVERS- 
IBLE ERROR TO ADMIT THEM INTO EVIDENCE 
—S AMET THEM INTO EVIDENCE 
Whether a detention prior to presentation to a 
committing magistrate constitutes "unnecessary delay" within 
the meaning of Federal Rules of Criminal Procedure 5(a) and 
40(b) depends of course upon the facts and circumstances of 
+ 
the particular case. "It is not simply a matter of hours, 
one way or another, but the police purpose and conduct in 
the light of circumstances." Trilling v. United States, 
104 U.S. App. D.C. 159, 160, 260 F.2a 677, 678 (1958). The 


"matter of hours" is, nevertheless, one of the relevant cir- 


Soaseinces in the light of which police conduct is weighed 


in the search for the police purposes underlying the deten- 
tion. 

The period of appellant's detention stretched over 
a period of days -- arrest on Thursday, confessions on Satur- 
day, appearance before a Judge on Monday. Moreover, the 
police conduct during this period leaves no doubt that the 
primary, if not sole, police purpose was to obtain confes- 
Sions from appellant, in clear violation of Rules 5(a) and 
40(b) and in complete disregard of the exegesis given the 
Rules in this Court's decisions. 


A. The Circumstances Leading to Appellant's Arrest 


On August 10, 1962, O'Bryant, the District police 


— 


officer who ultimately obtained appellant's confessions, 
obtained a warrant for appellant's arrest froma Judge of 
the Municipal Court. ‘The charge was assault with attempt 
to rob Joseph Nelson, the proprietor of a grocery store 
located at 331 V Street, North East. (J.A. No. 17689, 4-5,) 

That same day, O'Bryant telegraphed the following 
message to the North Carolina Highway Patrol: "Look out for 
and arrest Willie Lee Short, alias Willie, Jr., negro male, 
21 years, 5'9", 150 pounds, dark skin, has a one-quarter inch 
scar on the right temple." (Tr. 201-02). The message also 
contained the names and addresses of several of appellant's 
relatives who live in and near Zebulon, North Carolina. 

Four Raleigh, North Carolina, police officers and 
deputy sheriffs arrested appellant "sometime around 1 p.m," 
on Thursday, September 13, 1962, at his mother's home in 
Raleigh. (Tr. 161.) This arrest was said to have been made 


pursuant to a warrant issued by the Zebulon authorities on 


1 
March 6, 1961 -- 18 months prior to the arrest. (fr. 168.) 


"[A] couple of days before then" a deputy in Zebulon had 
notified the Raleigh authorities that appellant "was probably 


ral A North Carolina deputy so testified, although the copy of 
e North Carolina warrant produced below in response to ap- 

pellant's subpoena failed to show an execution. (fr. 157; 

J.A. 6-7) The court below thought the question immaterial 

and ruled, "It seems perfectly clear to me, whether they used 

this North Carolina charge as a subterfuge or not they did, 

in fact, have a right to arrest him." (fr. 237.) 
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stayi Somewhere in Raleigh" and "had requested the Raleigh 
authorities to help him." (fr. 147.) 

But "immediately" after the arrest, the arresting 
officers radioed the deputy in Zebulon to report appellant's 
arrest and were advised that appellant "was wanted in Washing- 
ton," * (tr, 144.) On returning to the Raleigh jail with appel- 
lant, the arresting officers promptly sought to confirm this 
fact, Their first efforts were unsuccessful. (tr. 144-45.) 

By Friday morning, however, arresting deputy Kelly 
learned from the North Carolina Highway Patrol that it was 
O'Bryant who had sent the August 10 "wanted" message. Kelly 
telephoned O'Bryant to advise him that appellant was in custody. 
O'Bryant told Kelly that appellant was, indeed, wanted, that 
Kelly should "find out if he would waive extradition," and 
that "he would call back in approximately one hour to find 
out if Short would sign extradition." (Tr. 144-46, ) 

"A short time later" O'Bryant was informed by Kelly 
that ap ellant had signed a waiver of extradition. (Tr. 144, 
148, 186.) O'Bryant's recorded memorandum of his conversation 
with Kelly pinpoints the moment of this call at 10:30 A.M., 
Friday, September 14, (fr. 211. )° 


el. "September 14, 1962, 10:30 a.m. Talked to Sheriff L, W. 
elly, telephone number 832-4139, of Wake County in Raleigh, 
North Carolina, and he stated that they have arrested Willie 
Lee Short and he is now in the Wake County jail in Raleigh, 
On this date subject Short signed waiver of extradition in 
Wake County Sheriff's office." (fr. 211.) 
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Thus, no later than 10:30 A.M, on Friday, Septem- 
ber 14, "there was a working arrangement between the Federal 


officers and the sheriff of [Wake] . . . County which made 


possible the abuses revealed by this record." Anderson v. 


United States, 318 U.S. 350, 356 (1943). ‘This marks the 
beginning of the detention on which this Court must focus 
in determining the purpose for the police delay in present- 
ing appellant to a committing magistrate, 

In Anderson, because of such a "working arrangement", 
the Supreme Court ruled that "the fact that the federal offi- 
cers themselves were not formally guilty of illegal conduct 
does not affect the admissibility of the evidence which they 
secured improperly through collaboration with state officers." 
Ibid. But here the federal officer was guilty of illegal con- 
duct, 


B. The Purpose and Conduct of the District Police 
Officer Following His Being Adviséd of Appellant's 
Arrest. 


Appellant was arrested near Raleigh, North Carolina, 
which 1s more than 100 miles from the District of Columbia. 
The provisions of Rule 40(b) of the Federal Rules of Criminal 
Procedure were therefore available to appellant and binding 
upon O'Bryant. Subparagraphs (1) and (2) of Rule 40(b) de- 
manded that appellant "shall be taken without unnecessary 
delay before the nearest available commissioner or a nearby 


judge of the United States in the District in which the arrest 
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was made" who "shall inform the defendant of the charge 


against him, of his right to retain counsel and of his 
right to have a hearing or to waive a hearing by signing 
a waiver before the commissioner or judge." 

These requirements are of course the distant 
arrest! counterparts of the requirements of Rule’ 5(a) and 
(b). ney were completely disregarded here by o'Bryant, 
Instead, O'Bryant had the North Carolina officers obtain a 
waiver of extradition from appellant. This document may 
have sufficed to transfer appellant to Federal custody with- 
out action by the Governor of North Carolina, (See Tr. 
151-52.) But, its execution not being supervised by a 
judicial officer, the waiver could not have fulfilled the 
requirements of Rule 40(b). Compare Morgan v. United States, 
ill App. D.C, 127, 294 F.2d 911 (1961); Metoyer v. United 
States, 102 App. D.C. 62, 250 F.2d 30 (1957). Thus, 
O'Bryant ignored the requirements of Rule 40(b), which en- 
titles appellant to a hearing before a Judge, unless waived, 
after having been advised of his rights by the Commissioner 
or Judge. That the purpose of O'Bryant's seeking a waiver of 
extradition was circumvention of the requirements of Rule 
40(b) is clear, for O'Bryant testified "we wanted to know 
that tof find out if it would be necessary for us to take our 
witnesses to North Carolina." (fr. 186.) 

Having thus satisfied himself, but not the require- 


ments of Rule 40(b), O'Bryant concluded that he could bring 
§ H 
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appellant back to the District of Columbia at will. O' Bryant 
delayed his air trip to Raleigh for approximately 24 eee 
arriving at the jail in time to execute there the warrant 
for appellant's arrest at 10:30 a.m. on Saturday. (J.A. 4, 
No. 17,689.) When asked whether he made any "effort at that 
time to bring Mr. Short before a United States Commissioner," 
O'Bryant responded, "No, sir, I did not." (fr. 204.) Moreover, 
aS was true in Jones v. United States, "The record is barren 
of any evidence, indicating that the police made any effort 
to determine availability of a magistrate." 113 App. D.C. 
256, 258, 307 F.2d 397, 399 (1952). 

Instead, armed with a warrant for appellant's 
arrest, issued in Washington on August 10 and executed at the 
Raleigh jail at 10:30 a.m. on Saturday, September 14, and with 
a meaningless waiver of extradition procured by the North Caro- 
lina authorities at O'Bryant's request some 24 hours earlier, 
O'Bryant embarked upon a process of interrogation of appellant 
that was designed to elicit from him "damaging statements 
to support the arrest and ultimately his guilt." Mallory 


ee Appellant requests the Court to take judicial notice of the 
ficial Airline Guide Quick Reference Edition of September 1, 
1962, which sets forth, at page 216, all of the Washington-~ 
Raleigh airline schedules in effect on Friday, September 14. 
(Rule 302.24(m)(1)4 of the Civil Aeronautics Board Procedural 
Regulations specifies the Official Airline Guide Quick Ref- 
erence Edition as one of the documents, the contents of which 
will be officially noticed in formal Economic Proceedings con- 
ducted by the Board.) On Friday, September 14, there were 3 
flights to Raleigh which departed Washington after O'Bryant's 
(Cont'd on next page) 
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v. United States, 354 U.S, 449, 454 (1957). That this was 
O'Bryant's sole purpose is self-evident in view of the fact 
that O'Bryant was so confident that the North Carolina au- 
thorities had arrested the right man, he had them obtain a 
waiver of extradition from appellant even before he went to 


Raleigh to retrieve him, - 


In these circumstances, it is not at all surprising 


that the record here -- unlike the record in, Heddeman v. United 
States, 104 App. D. C. 128, 130, 259 F.2d 943, 945 (1958) -- 
fails to reflect that "the evidence affirmatively shows there 
was nothing more than appropriate inquiry to make sure that 
the police were not charging the wrong person," Nor does 
O'Bryant's conduct remotely resemble the conduct approved 
by a divided court in Metoyer v. United States, 102 App. D.C, 62, 
250 F.2d 30 (1957), a divided court in Blackney v. United 
States! 103 App. D.C. 187, 257 F.2d 191 (1958), and the full 
panel ir Morgan v. United States, 111 App. D.C. 127, 294 F.2d 
911 (1961) -- all cases involving arrests outside the District. 
‘ In Metoyer, the majority found that the arrival of 
the District police "after receiving notice of his detention 
waS aS prompt as could reasonably be expected." 102 App. D.C. 
at 64, 250 F.2d at 32, Such a conclusion is hardly warranted 


here. Moreover, the majority stated that "on arrival the 


(Cont'd’) 10:30 a.m. conversation with Kelly and’ arrived at 
Raleigh before 4 p.m. Raleigh time. Specifically, those flights 
departed Washington at 12:20 p.m., 2:45 p.m., and 3:00 p.m. and 
arrived at Raleigh at 1:09 p.m., 2:52 p.m., and 3:22 p.m. re- 
spectively. 
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Washington officer's first obligation was to determine 
whether Metoyer was the man they sought" and that "until the 
Washington police were satisfied that Metoyer was the man 
sought he should not have been either extradited from Mary- 
dand or arraigned either there or in Washington." Ibid, 
O'Bryant manifestly knew that appellant "was the man sought" 
24 hours before he went to retrieve him. Finally, within 
15 minutes of the arrest of Metoyer, "he was arraigned be- 
fore a judge of the Circuit Court for Montgomery County, 
Maryland, at Rockville, was advised of his rights by the 
judge and extradition to the District of Columbia was ordered," 


Id. at 63, 250 F.2d at 31. Appellant was never brought before 


a judicial officer in Raleigh and obviously was never advised 
of his rights by a judicial officer before he was returned 

to the District of Columbia in O'Bryant's custody on Sunday, 
September 16, three days after his arrest. Indeed, Metoyer 
complained that his confession was the product, not of "un- 
necessary delay" but rather of the "undue speed" of the Dis- 
trict police -- a characterization that is hardly appropriate 
here, 

In Blackney, the District police traveled 23 miles 
from the point of arrest of Blackney in Berryville, Virginia, 
to bring him before a judge who advised him of his rights. 
103 App. D.C. at 188, 257 F.2d at 192. No such effort was made 
by police officer O'Bryant. Moreover, the oral confessions 
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obtained from Blackney on the trip back to Washington after 
being brought before a judge were not challenged. 

Finally, this Court's unanimous opinion in Morgan 
condemis rather than sanctions O'Bryant's conduct. It was 
true of Morgan, as it was true of appellant, that the Dis- 
trict police knew before they went to retrieve their man 
that he would waive extradition. But in Morgan -- unlike 
here -- when the District police officer arrived to take 
the wanted man into his custody, "a proceeding was then con- 
ducted before a New York judge, at which appellant was ad- 
vised of his rights, including the right to counsel, the 
right not to make a statement, and the right to have further 
proceedings conducted before being remanded into the custody 
of the District of Columbia police." 111 App. D.C, at 128, 


294 F.2d at 912. And in Morgan -- unlike here -- appellant 


waived extradition before a judge and after he had been ad- 
vised of his rights by a judge. ibid. Moreover, this Court 
stated phat "the record before us is susceptible of the in- 
ference that the confession was made in the very presence of 
a magistrate." Id. at 129, 294 F.2d at 913. In these cir- 
cumstantes, this Court concluded that "the appearance before 
the New York magistrate constituted such substantial compli- 
ance with the dictates of Rule 5 that application of the 
exclusionary rule here would be inappropriate." Ibid. 

The police purpose and conduct in Morgan stands in 


sharp contrast to what the trial judge himself, in the course 
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of rejecting appellant's motion to suppress the confessions, 
recognized to be O'Bryant's purpose and conduct here: 


"It's also reasonable that the officer 
in charge of the case, would go down there 
and bring him back, hoping that he, who knew 
the facts of this and the other three cases, 
would be able, by talking to him, to get a 
confession out of him, which, in fact, he dia." 
re. e 


C. The Circumstances and purpose of the Police 


Interrogation of Appellant. 


O'Bryant executed the warrant for appellant's 
arrest at 10:30 A.M. on Saturday, September 15. (J.A. 4 
No. 17,689). He immediately began his interrogation of 
appellant "to get a confession out of him." 

There could have been no other purpose for the 
interrogation. O'Bryant had known for a month that appel- 
lant was the man he wanted and he had known for 24 hours 
that appellant had waived extradition pursuant to O'Bryant's 
request. In these circumstances, there was no need for 
O'Bryant to question appellant at all before taking him to 
a committing magistrate as required by Rule 40(b). Thus, 
regardless of the brevity or length of the period for which 
appellant was questioned, it was improper to admit his con- 
fession into evidence. See Tony A. Coleman v. United States, 
No. 17,444 D.c.Cir., April 19, 1963. 

And when the period of interrogation before appel- 


lant confessed is examined, it is evident that even were 
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time the sole eriterion, which we do not and need not clain, 


the detention was unlawful. 

It was not claimed below, and the record refutes 
any thought, that this was a "threshold confession." Officer 
O'Bryant testified on direct in No. 17,689 that the confession 
involved there, which, in point of time was the first con- 
fession elicited from appellant, began at 12:30 P.M. (Trial 
Tr. 263, No. 17,689). He testified on direct at the trial 
in the present case that the confession at issue in. this 
appeal began at 1:10 P.M. (Trial Tr. 95). ,The written 
notations on the confessions substantiate this testimony. 
(J.A. 9, No. 17,689; J.A. 4, No. 17,691). Moreover, Officer 
O'Bryant testified in response to the Court's questions at 
the hearing on the motion to suppress that he "personally 
typed" the confessions as appellant talked -- that he would 
ask appellant a question and type the answer. (Tr. 190). The 
police officer confirmed that this was the manner in which 
the confessions were taken in his testimony on direct at the 
trial, (Trial Tr. 95). It is therefore clear from the 
officer's testimony on direct examination that a period of 
more than two and one-half hours of interrogation elapsed 


14/ 
before appellant made the confession at issue here, 


14/ At no time on direct or on redirect examination during 
the three separate instances of Officer O'Bryant's testi- 
mony relating to the interrogation and obtaining of con- 
fessions of appellant did the experienced prosecutor seek 
to establish that a shorter period of time elapsed between 
the besinning of appellant's interrogztion and the obtain- 
ing of confessions from him. 
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Thus, even were Anderson v. United States, supra, not the 
law and appellant's detention were deemed to have started 
at 10:30 A.M. on Saturday, September 15, the confessions 
were not obtained for two hours or more after the deten- 
tion had already become unlawful. Compare Charles S. 
Coleman v. United States, 313 F.2d 576 (D.C. Cir. 1962). 
By 3:00 P.M. that afternoon Officer O' Bryant 
had completed the reaping of his illegal harvest -- 
four confessions to four separate crimes had been obtained. 
None of them was signed at that time, however, for, at 
three o'clock, O'Bryant discovered that appellant cannot 
read. (Tr. 200). O'Bryant therefore instructed the North 
Carolina authorities to have appellant's family come to 
the Raleigh jail that evening. At approximately 8:30 P.M. 
Saturday night, the confessions were read to him by Officer 


O'Bryant in the presence of appellant's wife, sister and 
1 


sister's fiance. 


15/ This was the first time -~- some 55 hours after his 
arrest -- that appellant had been permitted to see 
either his family or friends. No one was permitted, 
however, to speak with appellant outside of O'Bryant's 
presence. (Trial Tr. 1h). 
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O'Bryant returned to Washington on Sunday, September 


16, taking appellant with him. Upon arriving in the District, 
appellant was taken to police headquarters for processing 

and put in acell. (Trial Tr. 287, No. 17,689). The follow- 
ing morning, Monday, September 17 -- some 72 hours after the 
District police were notified of appellant's arrest and had 
obtained through its working arrangement with the North Caro- 
lina police appellant's waiver of extradition, and 48 hours 
after O'Bryant began to interrogate appellant ~- he was for 
the first time brought before a committing magistrate. 

(Tr. 206). 

It hardly seems necessary to add that the police 
had, with singular Success, denied appellant the protection 
vouchsafed him by Rules 5 and 40(b) until "any judicial 
caution had lost its purpose." Mallory v. United States, 

354 U.S. 449, 455 (1957). Whether viewed in terms of the 
length of appellant's detention or in terms of police 

"purpose and conduct," a more flagrant disregard of an accused's 
rights and police obligations is not to be found in any of the 
decisions of this Court since the Supreme Court ts Mallory 
opinion. 

There is not a single decision of this Court that 
supports the use of appellant's confession obtained in the 
circumstances here. Its introduction into evidence at the 
trial was neither correct as a matter of law nor harmless as 


a matter of fact. As this Court so recently held in reversing 
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@ conviction where a written confession was erroneously 
introduced, "A confession is a most persuasive form of 
proof. It is difficult to conceive its admission being 
non-prejudicial to the defendant under any circumstances," 
gones v. United States, supra at 258, 307 F.2d at 399. See 
also Watson v. United States, 98 App.D.C. 221, 227, 234 F.2d 
42, 48 (1956), where this Court rejected the argument that 
because the defendant's guilt was “overwhelmingly established, " 
erroneous receipt of a written confession as evidence could 
not possibly have been prejudicial. ‘The Court there held 
that, “even granting the conclusion of guilt," it was re- 
versible error to admit the confession since the defendant 
"could have been prejudiced" by its introduction into evi- 
dence. The conclusion is certainly appropriate here, when 
the confession constituted the only unimpeachable evidence 
of appellant's guilt. 

Indeed, it now seems clear that the use of appel- 
lant's confession in a state trial would have violated the 
due process clause of the Fourteenth Amendment. The Supreme 
Court very recently held that a confession had been obtained 
in violation of the Constitution simply because, in the 
course of being questioned during a "secret and incommunicado 
detention and interrogation," the accused asked to call his 


wife or a lawyer, and was told he could not do so until he 


"cooperated" and confessed, Haynes v. Washington, 31 U.S.L. 
Week 4492 (May 27, 1963). Haynes was neither "youthful in 
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age . . . nor lacking in experience in law breaking." Id. 
at 4407 (dissenting opinion). He had been found guilty of 
misdemeanors and felonies on four prior occasicns, and had 
served two years in prison. He knew enough to ask for a 
lawyer, As discussed earlier, Part I, supra, the Supreme 
Court does not permit either ignorance or indigence to dis- 
advantage an accused. Appellant's failure to request a 
lawyer during his "secret and incommunicado detention and 
interrogation" would seem clearly irrelevant to the safe- 
guarding of his constitutional rights. Notably, even the 
dissenters in Haynes said they could "not condone the con- 
duct of the police in holding the petitioner 4incommunicado, " 
but refused to concur with the majority because "we have 
no supervisory power over the state courts," Id. at 4498, 
This Court need not decide the constitutionality 
of admitting appellant's confession into evidence. It is 
enough that the admission was plainly contrary to this Court's 


and the Supreme Court's decisions interpreting and making 


effective the requirements of the Federal Rules of Criminal 


Procedure, 


CONCLUSION 


For the foregoing reasons appellant submits 


that his conviction must be reversed and the case remanded 


with directions to dismiss the indictment. 
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I. APPELLANT NEVER HAD AN OPPORTUNITY TO CONSULT WITH 
COUNSEL ABOUT HIS APPEARANCE BEFORE THE GRAND JURY. 
ee EE RARENCE BEFORE THE GRAND JURY 


The Government utterly fails to challenge the 
decisions of the Supreme Court and this Court cited in 
Support of appellant's claim that he was constitutionally 
entitled to have the assistance of counsel before he was 
made to appear and induced to incriminate himself before 
the Grand Jury on October 2, 1962. But the Government 
argues, "the fact that appellant did not have an oppor- 
tunity to consult with counsel immediately before enter- 
ing the grand jury chambers does not require" dismissal 
of the indictment, "particularly where that opportunity 
was afforded appellant only a short time before his grand 
jury appearance." (Appellee's Br. p. 20, emphasis supplied). 

The fact is that appellant was not given any 
opportunity to consult with any counsel at any time about 
his Grand Jury appearance. The "opportunity" to which 
the Government refers was a discussion of no more than 
"five or ten minutes" with a lawyer at the Municipal Court 
on September 17, 1962. That "fleeting representation", 
as the trial judge described it, (Tr. 248) related to the 
preliminary hearing confronting appellant on that day and 
not to the then unexpected and unforeseeable Grand Jury 
appearance held 15 days later. The record nowhere reveals, 
and there is no rational basis for assuming, that this 


"five or ten minute" lawyer of September 17 had any 


knowledge, or any reason to know, that the prosecution 
intended the extraordinary action it resorted to on 
October 2. The record does show that this brief, im- 
promptu discussion between appellant and this lawyer 
pertained entirely to the imminent preliminary hearing. 
(Tr. 93, 130-132). Indeed, the trial court not only found 
that “quite clearly [appellant] did have but fleeting re- 
presentation in the Municipal Court," but, further, that 
"the fact is that at the time he appeared before the 
grand jury, he did not have a lawyer." (Tr. 28) . The 
Government did not and could not challenge these findings 
of the trial court. : 


The Government's present contention is demon- 


strably no more than an afterthought. Neither its Grand 
4 


Jury attorney nor its trial attorney in any manner in- 
dicated that he considered appellant's fleeting communi- 
cation with the lawyer at Municipal Court relevent to 
appellant's Grand Jury appearance 15 days later. The 
Grand Jury attorney did not inquire of appellant -- as 
the attorney in United States v. Cleary, 265 F.2d 459 

(24 Cir.), cert. denied, 360 U.S. 936 (1959), reversing, 
164 F.Supp. 328 (S.D.N.Y. 1958) properly did -- whether 
he had discussed his Grand Jury appearance witn a lawyer. 
And the trial attorney, when asked by the trial court why 


appellant was taken before the Grand Jury without prior 


consultation with an attorney, did not offer the dis- 
ingenuous claim now advanced -- he simply made the irrel- 
evant and unresponsive assertion that an indictment could 
have been obtained without taking appellant before the 
Grand Jury. (Tr. 248). Moreover, this argument was ad- 
vanced on December 11, 1962, some seven weeks after appel- 
lant's pre-trial motion to dismiss the indictment had been 
filed. (J.A. 17,689, 5). 

In apparent recognition of the transparency of 
its newly-contrived assertion that appellant in fact had 
the assistance of counsel with respect to his Grand Jury 
appearance, the Government asserts that such advice was 
not “constitutionally required at this preliminary stage 
of the proceeding." (Appellee's Br. p.20). The sole 
authority cited, Council v. Clemmer, 85 U.S.App.D.C. 74, 
177 F.2d 22, cert. denied, 338 U.S. 880 (1949), does not 
support the Government's position. Council held only 
that "there is no constitutional requirement that the 


accused be represented by counsel:on arraignment where he 


pleads not guilty." Ibid. (Emphasis supplied). The Court 


made clear its reason for this holding: "Nothing of sub- 
stance prejudicial to a defendant occurs upon the making 
of that plea." Id. at 75, 177 F.2d at 23. (Emphasis 
supplied). 

Nor is the prosecution's conduct here sanctioned 


by the dictum in Council -- that even a guilty plea without 


= 55 


counsel present "is not prejudicial where counsel is 
appointed immediately thereafter and full opportunity is 
given t@ withdraw the plea or to take whatever Beans are 

or desirable without regard to what previously 
transpiged." Ibid. (Emphasis supplied). If, as in Council, 
the accused pleads not guilty at arraignment on a Federal 


ithout presence of counsel, his rights have been 


preservgad -- no harm has been done. If he pleads guilty 


without jcounsel and later withdraws it, no prejudice may 
result dither in law or in fact. See Wood v. United States, 
75 App. D.C. 274, 128 F.2d 265 (1942) ;Evans v. Rives, 75 
App. D.q.242, 126 F.2d 633 (1942); cf. Hamilton v. Alabama, 
368 U.S452 (1961); White v. Maryland, 373 U.S. 59 (1963). 
But here, when appellant's right to assistance of 
counsel was violated, the question was whether he would be 
indicted and required to plead guilty or stand trial. The 
harm caused appellant by appearing and incriminating him- 
self before the Grand Jury was immediate, prejudicial, and 
irretrievable. The result was his indictment. Unlike an 
uncounselled plea of guilty, the indictment could not be 
vitiated by a simple retraction of the accused's utterances. 
It is thus clear that the Council decision does 
not absolve the prosecution of its conduct here. Rather, 
the premise of that decision -- that the lack of counsel 
is not fatal if "full opportunity" is given to erase 


whatever prejudice may have resulted -- augments the 


abe 


authorities cited in appellant's principal briefs in 
support of his position. 

Nor is there substance in the Government's con- 
tention that the Grand Jury was not a critical stage in 
the proceedings against appellant because the "grand jury 
testimony was not introduced at trial ...." (Appellee's 
Br. p. 20). Because the Grand Jury indicted him, appellant 
was subjected to the jeopardy of a criminal trial. Had the 
Grand Jury not indicted him, he would have been freed. It 
is the Constitution that makes the Grand Jury hearing a 
critical stage in the proceedings against one accused of 
a felony. The Sixth Amendment expressly makes the Grand 
Jury a buffer between the whims of the prosecution and the 


liberty of accused men. That the prosecution did not 


violate appellant's rights a second time by introducing 


his incriminating Grand Jury testimony at trial cannot 
mask the initial violation. And it would be anomalous 
indeed to permit the Government to benefit from the fruits 
of its violation of appellant's constitutional rights 
Simply because it refrained from aggravating the harm al- 
ready occasioned by its prior unconstitutional conduct. 

When the prosecution compelled appellant to take 
the irretrievable step of appearing before the Grand Jury -- 
a vital step in the proceedings against appellant -- the 
Sixth Amendment, as authoritatively interpreted by the 


Supreme Court and this Court, compelled the prosecution 
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to take the readily available step of having counsel 


appointed to advise appellant of his rights and duties. 
Failure to adhere to this constitutional requirement 
resulted in undeniable prejudice to appellant which can 
be cured only by dismissal of the indictments that were 
the woducts of this disregard for appellant's constitu- 
tional rights. 


APPELLANT NEVER INTELLIGENTLY AND COMPETENTLY WAIVED 
HIS CONSTITUTIONAL PRIVILEGE AGAINST SELF-INCRIMINATION. 
The Government concedes that Counselman v. Hitch- 
cock, 142 U.S. 547 (1892) forbids the Government, to compel 
an accused to testify against himself before the Grand Jury 
that is to decide whether to indict him. (Appellee's Br. 
p- 19). The Government suggest, however, that appellant's 
appearance before the Grand Jury that was considering 
whether to indict him, first, was not compelled, and second- 
ly, occurred only after appellant was fully informed of his 
rights. The apparent inference is that appellant made an 
"intelligent and competent waiver," see Johnson v. Zerbst, 
304 U.S. 458, 465 (1938), of his constitutional privilege 
against self-incrimination. 
The contention that appellant's appearance was 
"allowed," rather than compelled, is apparently based on 


the following testimony of Lt. O'Bryant at the hearing on 
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appellant's motion to dismiss the indictment: 
"{Gloing back on the plane [from 

North Carolina to the District of Columbia] 

I talked to him about whether or not he 

wanted to testify before the Grand Jury and 

he said yes . . .." (Tr. 205). 

O'Bryant's assertion directly conflicts with 
appellant's testimony that he never told O'Bryant or any- 
one else that he wanted to testify before the Grand Jury. 
(Tr. 100, 134). But this Court need not resolve the con- 
flicting testimony on this point, for even if appellant 
acceded to O'Bryant's solicitation of his appearance before 
the Grand Jury, this concession occurred during a period 
of clearly illegal detention before appellant had any 


opportunity to consult with counsel or even to be advised 


of his rights by a committing magistrate. Cf. Bynum v. 
United States, 104 App. D.C. 368, 262 F.2d 465 (1958). 


Moreover, O'Bryant testified that he did not talk with 
appellant during the 15-day interval after the preliminary 
hearing until he saw appellant outside the Grand Jury room 
on October 2. (fr. 206). Nor did anyone at any time be- 
fore appellant's Grand Jury appearance purport to give 

him the information necessary to enable him to understand 
the import of what O'Bryant had asked him to do. These 
facts preclude any ruling that even had appellant expressed 
a willingness to appear before the Grand Jury to O'Bryant, 


such a waiver was intelligently and competently made. 
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‘The Government's claim that appellant was 
"repeatedly" and "fully" advised of his rights before 
testifying at the Grand Jury proceeding is lacking both 
factual and legal support. The Government relies upon 
three cases to support its "adequate warning" argument -- 
United States v. Cleary, supra; United States v. Garnes, 
156 F.Supp. 467 (S.D.N.Y. 1957), aff'd, 258 F.2d 530, 
cert. denied, 359 U.S. 237 (1958); and United States v. 
Scully, 225 F.2d 113 (2d Cir. 1955). Indeed, the Govern- 
ment asserts that "the procedure employed was almost iden- 
tical to that sanctioned in United States v. Cleary, supra," 
and, thus, apparently accepts the contention in appellant's 
principal briefs that the steps taken by the prosecution 
in Cleary provided the minimum safeguards to which an ac- 
cused is entitled. (Appellee's Br. p. 19). 

The differences between what the prosecution in 
Cleary did and what was done here are analyzed at length 
in appeilent's principal briefs. It is enough for present 
purposes to observe that Cleary, who was not in jail at 
the time, was told of his rights on the day before his 
Grand Jury appearance. During that appearance, he was 
warned again and was expressly advised that he was an 
accused. On both occasions, the prosecutor asked Cleary 
whether he had consulted with counsel, and Cleary stated 


that he had. The absence of such statements here alone 


establishes that appellant, who was in jail at the time, 


Sir tne 


and who, the Government must have known, had not had an 
opportunity to consult with counsel, did not receive 
warnings "almost identical" with those given Cleary. 
Likewise, if Scully and Garnes have any relevance 
here, it is in support of appellant's claims. In Scully, 
the court ruled that when the appellant there appeared 
before the Grand Jury "it is far from clear on this record 
that appellant was marked for prosecution, or that the 
prosecution was aimed at him, or that he was, at the time 
he testified, in any sense accused of the crime subsequently 
charged against him." 225 F.2d at 114. The Government 
here does not deny that appellant was "marked for prosecu- 
tion," nor can it deny that when appellant testified he 
was "accused of the crime subsequently charged against him." 
Moreover, the court pointed out that Scully testified be- 
fore the Grand Jury, then "consulted a lawyer and then 
voluntarily gave further testimony before the Grand Jury." 
ibid. And Scully, unlike appellant, professed innocence 
before the Grand Jury. Finally, Scully, unlike appellant 
was hardly illiterate. He was a purchasing agent for en- 
Sineering firms and was convicted of what the court described 


as "a well-implemented scheme . . . to defraud the Govern- 


ment . . .." Ibid. The narrow thrust of Scully inheres 


in the court's warning -- not unlike that given by this 
Court in Powell v. United States, 96 App. D.C. 367, 226 F.2d 
269 (1955) -- that "one would suppose that, as a matter of 
ethics or fair play or policy, a prosecutor would in all 
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cases refrain from calling as a witness before a Grand Jury 
any person who is de jure or de facto an accused." 225 F.2d 
at 116. : 

The accused in Garnes, as was true in Cleary, was 
interviewed by an Assistant United States Attorney prior to 
testifying before the Grand Jury. The Court of Appeals 
pointed out that "at the outset of this meeting [the 
prosecutor] informed her that she had a right to remain 
Silent and that she had a right to counsel." 258 F.2d at 
534. Thus, the court goneluded that the accused's rights 
were protected because ;"she was advised of her privilege 
against self-incrimination and offered an opportunity to 
employ and consult with counsel." Nor was Mrs. Garnes an 
accused at the time of ther Grand Jury appearance. In fact, 
the Grand Jury that indicted her was not the same one before 
which she testified. bid. Moreover, the court’ held that 
by failing to move to dismiss the indictment prior to trial, 
her claims relating to the Grand Jury proceedings were 
waived and that "it would be utter nonsense to allow her 


to upset the entire proceedings on grounds well known to 


her prior to trial." Ia. at 535. Appellant, of course, 


made timely motions to dismiss the indictments. 

As these three cases relied on by the Government 
so readily demonstrate, the record in these appeals does 
not at all support the suggestion that appellant "intelli- 
gently and competently" waived his constitutional privilege 
against self~incrimination. : 
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THAT THE PROSECUTION'S VIOLATIONS OF APPELLANT'S 
CONSTITUTIONAL RIGHTS OCCURED BEFORE THE GRAND 
JURY DOES NOT INSULATE THE PROSECUTION FROM 
EFFECTIVE JUDICIAL SANCTION. 

The Government's parting shot is the contention 
that although appellant's Grand Jury testimony may have 
been unlawfully procured, "the fact that the grand jury 
considered that testimony along with other competent 
evidence would not render the indictment defective." 
(Appellee's Br., p. 20). And appellant's written confes- 
sions are said to constitute such "other competent evi- 
dence" -- indeed, the only other such. evidence invoked 
by the Government. 

None of the authorities cited by the Government 
Supports this claim. No case is cited in which it was 
held that constitutionally improper conduct by the pros- 
ecution before a Grand Jury will be ignored if the Grand 
Jury had evidence before it that was untainted by such 
misconduct. The distinction between constitutionally 
improper activity by the prosecutor and technically de- 
fective actions by the Grand Jury is of crucial signifi- 


cance. The Government does not perceive the distinction. 


Thus, it relies upon Holt v. United States, 218 U.S. 245 


(1910) and Coppedge v. United states, U.S. App. D.c. 
» 311 F.2d 128 (1962), cert. denied, 373 U.S. 946 
(1963). Neither case involves misconduct by the prosecu- 


tion. Indeed, Judge Burger's opinion in Coppedge 
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specifically noted that there was no claim that the pros- 
ecution suborned perjured testimony alleged to have been 
presented to the Grand Jury. 311 F.2d at 131, n.7. Compare 
United States v. Di Grazia, 213 F.Supp. 232 (N.D. Ill. 1963). 
The question presented in Costello v. United States, 350 U.S. 
359 (1956), also relied upon by the Government, was whether 
@ Grand Jury could constitutionally indict on’ the basis of 
hearsay evidence. The Court's very holding that such evi- 
dence could constitutionally be presented absolved the 
prosecution of improper conduct in presenting such evidence 
to the Grand Jury. But here the question is whether specific 
consti -cutional rights may be violated by the prosecution 
with impunity. 

The Government's reliance on Lawn v. United States, 
355 U.S. 339 (1958), is also misplaced. The district court 
had granted Lawn precisely the relief appellant seeks -- 
the dismissal of an indictment obtained as a resylt of his 
self-incriminating Grand Jury testimony. United States v. 
Lawn, 115 F.Supp. 674 (S.D.N.Y. 1953). Lawn was reindicted 
and convicted. In the Supreme Court, Lawn contended that 
he was entitled to a hearing to determine whether evidence 
unconstitutionally obtained during the Grand Jury proceeding 
that led to his initial indictment was considered by the 
Grand Jury that thereafter reindicted him. The Supreme 
Court held that the affidavits submitted in support of 


Lawn's request disclosed that Lawn "had no reason, beyond 
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Suspicion, to believe that the 1953 Grand Jury considered 
any of the materials produced by petitioners before the 
1952 Grand Jury." 355 U. S. at 348-349. Appellant's 
claim is not based upon "suspicion" but upon facts undis- 
puted by the Government. 

Nor does this Court's opinion in Carrado v. 
United States, 93 U.S. App. D.C. 183, 210 F.2d 712 (1954) , 
insulate the prosecution from effective remedial measures 
by this Court. Carrado holds Simply that where an indict- 
ment is challenged on the theory that there was no evidence 
before the Grand Jury as to an essential element of the 
crimes charged, the "strong presumption that a Grand Jury 
has faithfully done its duty according to the oath admin- 
istered to its members" can only be overcome by a clear 
showing that there was an absence of the necessary evidence 


to indict. Again, the question here is not whether the 


Grand Jury has done its duty, but whether the prosecution 


has faithfully observed the constitutional rights of an 
uncounselled, illiterate accused made to appear before the 
Grand Jury. That appellant has demonstrated the prosecu- 
tion's failure in this regard seems obvious. Appellant's 
indictments must be dismissed unless the Grand Jury, whose 
constitutional function is to protect the accused, is to be 
instead used to shield constitutionally impermissible 


conduct of the prosecution from effective judicial sanction. 
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IV. APPELLANT HAD BEEN ARRESTED BY A FEDERAL" OFFICER AND 
WAS A FEDERAL PRISONER BY THE TIME OF HIS CONFESSIONS. 
The Government's theory that appellant: was a 
"state prisoner" when he confessed is an invention born of 
the necessity created by O'Bryant's failure to comply with 
the law. The law is embodied in Rule 40(b) of the Federal 


Rules of Criminal Procedure -- a provision ignored by the 


arresting officer as well as by the Government's brief. 
$ 


At argument, Government counsel conceded that Rule 40/pb) 
Should have been, but was not, followed by O'Bryant. That 
should end the matter, for Rule 40(b) required O'Bryant to 
take appellant before a commissioner or judge "without un- 
necessary delay," and to obtain from a judge the necessary 
warrant ‘of removal to the District of Columbia. This was 
never done. : 

The Government further ignores the erucial fact 
that, immediately prior to his interrogation of appellant 
that elicited the confessions at issue, O'Bryant executed 
the outstanding warrant for appellant's arrest. As noted 
on the warrant signed by O'Bryant, appellant was “arrested 
9-15-62 10:30 AM Sheriff's Office Raleigh, North Carolina." 
(J.A. 17,689, 4). The execution of this warrant at 10:30 
on the morning of Saturday, September 15, beyond question 
made appellant a Federal prisoner from that time ion. At 
that moment, O'Bryant was obligated to follow Rule 40(p), 


which applies whenever "a person is arrested upon a warrant 
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issued in another state at a place 100 miles or more from 
the place of arrest." 

At oral argument, the Government asserted that 
appellant's confessions were of the "threshold" type, an 
argument not advanced below and not pressed in its brief. 
The argument is based on a single statement of O'Bryant's 
that has been wrenched out of context. During the first 
trial below -- after the preliminary hearing on appellant's 
motion to suppress his confessions and dismiss his indict- 
ments -- the trial judge asked O'Bryant how much time had 


elapsed between appellant's denial and his confession to 


the robbery at issue in that trial. O'Bryant, for the 


first time, testified that the change came within "an 
interval of two minutes or three minutes." (Tr. 17,691, 
122). 

Once again the Government has ignored the written 
notations of crucial times entered by O'Bryant while at 
the Raleigh jail. The confession to which O'Bryant was 
referring in this isolated excerpt from his testimony was 
the second in point of time of the two confessions elicited 
from appellant that are here in issue. The confession re- 
lating to the attempted robbery of the Nelsons! grocery 
store was the first elicited from appellant. O'Bryant's 
notations on that confession itself establishes that it 
began at 12:30 PM and was completed at 1:03 PM. (J.A. 
17,689, 9-11). This first confession was not involved in 
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the first of appellant's trials, and the prosecutor had 

warned O'Bryant not to testify to anything not involved 

in that particular case. (Trial Tr. No. 17,691, 105-106). 
The second confession taken from appellant -- the only one 
to which O'Bryant's testimony does refer -- began at 1:10 
PM and was completed at 1:40 PM. (J.A. 17,691, 4-6). The 
seven minute interval between the completion of the first 


confession and the beginning of the one to which O'Bryant's 


testimony related is the "two or three minute" interval to 


which O'Bryant referred. 

That this is the only possible reading of the 
record is demonstrated by O'Bryant's earlier testimony that 
approximately two hours of questioning preceded appellant's 
confessing. Appellant's counsel asked O'Bryant: 

"Now, approximately then, you questioned 

him for two hours -- approximately - 

prior to the beginning of this statenent, 

is that correct?" 

O'Bryant replied, "that is correct." (Trial Tr. 17,691, 
101-102). The accuracy of this interpretation is con- 
clusively shown by the notations of time made by O'Bryant 
on the face of the warrant and of both confessions -- 
notations that present the best evidence of the time 
elapsed between confrontation and confession. In the face 
of this unequivocal and unambiguous documentation, it is 
no surprise that at no time on direct or redirect examin- 


ation du*ing the three separate proceedings below in which 
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Officer O'Bryant gave testimony relating to the interro- 
gation and confessions of appellant did the experienced 
prosecutor seek to establish that either of the confessions 
were made at the threshold of interrogation. 

Finally, we note that in this case even threshold 
confessions would have to be Suppressed. The Government 
has never challenged the trial judge's finding that the 
very purpose of O'Bryant's interrogation of appellant was 
"to get a confession out of him." (Tr. 240). Indeed, 
O'Bryant could have had no other purpose. He was so certain 
that the North Carolina authorities had arrested the right 
man, that he had them obtain a waiver of extradition from 
appellant before he even left for Raleigh. 

The controlling factor in any Mallory case is 
"the police purpose and conduct in the light of circun- 
stances." Trilling v. United States, 104 App. D.c. 159, 
160, 260 F.2d 677, 678 (1958). Because the undenied 
purpose of the police conduct in the circumstances of this 
case was to elicit from appellant "dameging statements to 
Support the arrest and ultimately his conviction," Mallory 
v. United States, 354 U.S. 449, 454 (1957), O'Bryant should 


not have asked appellant so much as one incriminating ques- 


* 
tion before taking him before a magistrate.-/ 


*/Moreover, there was no warrant outstanding for appellant's 
arrest for the crime of which he was convicted in No. 17,691, 
the only one of these two appeals in which the record so much 
as suggests that O'Bryant's interrogation of appellant cover- 
ed but a two or three minute interval. The absence of such 
@ warrant in itself made any Questioning whatsoever unlawful. 
Tony A. Coleman v. United States, D.C. Cir. No. 17,444, 

April 19, 1963. = 
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V. THE PROSECUTION'S DUTY TO DISCLOSE EXCULPATORY EVIDENCE 
IS NOT SATISFIED BY THE SELF-SERVING, UNTESTED ASSERTION 
THAT THE STILL UNDISCLOSED EVIDENCE IS MERELY "CUMULATIVE". 
The Government does not deny its duty to disclose 
any exculpatory evidence that may be useful to the defense. 
See Griffin v. United States, 87 App. D.c. 172, 175, 183 
F.2d 990, 993 (1950); Brady v. Maryland, 373 U.S. 83 (1963); 
Mesarosh v. United States, 352 U.S. 1 (1956). It does not 
deny that such evidence existed and was not disclosed at 


trial. The Government does assert that its failure to dis- 


close was not harmful in this case because any undisclosed 


evidence would have been merely "cumulative," but it does 
not even hint at the nature of the undisclosed eytdences 

As this Court said in Griffin, it is not for the 
prosecution to decide what evidence may be useful. The 
Government's duty is to disclose the exculpatory evidence 
known to it and to permit the court and parties to decide 
the use to which it may be put. The duty is all the more 
pressing in this case, where, from the very first hours of 
the trial, defense counsel made repeated, unsuccessful 
efforts to discover the nature of the undisclosed exculpa- 
tory evidence. See Brady v. Maryland, supra. 

Because the exculpatory evidence not disclosed 
below is still known only to the prosecution, it is impossible 
for this Court to give consideration to the Government's 


present contention. As yet, no one but Government counsel 
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is in a position to judge the utility of that evidence. If 
the Government's persistent refusal to disclose is sanctioned 


in these circumstances, the opinions in Griffin, Brady and 


* 
Mesarosh will be reduced to mere verbalizations. if 


But even assuming the validity of the Government 
argument that it need not disclose exculpatory evidence that 
the prosecuting attorney himself determines to be merely 
cumulative, the point remains that there is no evidence in 
this record with which the undisclosed evidence could have 
cumulated. The Government asserts that three cumulative 
facts are in the record, a conclusion that depends on a 
complete disregard for the language of the record. 

The Government first asserts that Joseph Nelson 
admitted identifying the wrong man at one time. What Joseph 
Nelson admitted was that he once looked at a man and said 
that there was "a possibility" that that man bore a "look- 
alike" resemblance to the man who allegedly assaulted him 
(Trial Tr. No. 17,689, 75-77), but that he changed his 
opinion "no sooner than I had reached the second floor." 
(Trial Tr. No. 17,689, 77). 

The Government next says that Nelson admitted 
sitting in the Grand Jury anteroom with Short without 


*/ Indeed this Court recently held that it is reversible error 
for a trial court to refuse, as did the court below (Trial 
Tr. No. 17,689, 155-159), to require the prosecution to 
Seek out statements that are proper subjects for discovery 
under the Jencks Act, 18 U.S.C. § 3500. Saunders v. United 
States, __ App. D.C. __, 316 F.2d 346 (1963). 
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identifying him. The fact is that Nelson said there was 
"a possibility" that he "pointed a finger at" his alleged 
assailant in the Grand Jury anteroom (Trial Tr. No. 17,689, 
80), but when asked whether appellant was "the same individ- 
ual you were in the room with," Nelson responded, "I have 
my doubts." (Trial Tr. No. 17,689, 81). Moreover, O'Bryant, 
who sat and talked with Short in the Grand Jury anteroom 
(Tr. 206-207; Trial Tr. No.17,689, 292), testified that he 
did not know whether Nelson was in the anenoen the same 
time as appellant (Trial Tr. No. 17,689, 292). If Nelson 
and appellant were both in the Grand Jury anteroom at the 
Same time, the prosecution did not disclose that fact. 

But nothing more vividly portrays the evil of 
the prosecution's refusal to disclose so-called "cumulative" 
exculpatory evidence than the diverse uses made by the 
Government of the "eyeglasses" testimony. A statement given 
the investigating officer by the Nelsons stated that the 
man who grappled with Nelson wore eyeglasses. (Trial Tr. 
No. 17,689, 169). But, the Nelsons testified at trial 
that their assailants did not wear eyeglasses. (Trial Tr. 
No. 17,689, 146, 151). 


On appeal, the Government chooses to discredit 


the statement the Nelsons gave the investigating officer 
on this point, stating that Mr. Nelson "told one of the 


investigating officers that one of the robbers wore eye 
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glasses when in fact neither Jones nor Short actually wore 


eye glasses." (Appellee's Br., p. 24, emphasis supplied) . 
But at the trial, the prosecutor chose to rely on Nelson's 
"eyeglasses" statement to the investigating officer. He 
argued to the jury that "on the third of August, anyone 
might have had some eyeglasses, anyone might have been 
wearing Some sunglasses on a day like that. We all wear 
Sunglasses, and probably Short was wearing glasses .. .." 
(Trial Tr. No. 17,689, 713-14, emphasis supplied). 

Thus, by refusing to disclose exculpatory evidence, 
the Government has here enabled itself to tailor its argu- 
ment to suit the occasion and the forun to which the argu- 
ment is addressed. Before the jury the prosecutor implored 
the acceptance of the report given the officer at the scene 
and rejection of Nelson's trial testimony. This Court, 
however, is urged to accept at face value the Nelson's 
trial testimony and reject the investigating officer's 
report. Enforcement by this Court of the duty to disclose 


* 
may, hopefully, prevent the reoceurrence of such aoaenee 2 


*/ In response to appellant's argument in No. 17,689,that the 
trial judge erroneously instructed the jury to find thet 
the crime alleged in the indictment had occurred, the 
Government argues that appellant's counsel failed to 
object to this instruction and that the error did not 
affect appellant's substantial rights. This sort of 
error, one of the most damaging that may be made by a 
trial judge, invades the fact-finding province of the 
jury. On at least two occasions this Court has held 
such instructions to be Plainly erroneous. Taylor v. 
United States, 95 App. D.C. 373, 222 F.2d 3% Cee 

Con ; 


OT 


CONCLUSION 


For the foregoing reasons and those set forth 
in his principal briefs, appellant submits that his 
convictions must be reversed and the cases remanded with 
directions to dismiss the indictments. 


Respectfully submitted, 


[8/__GERRY_LEVENBERG 
VEN 


s/___ HARRIS WEINSTEIN 
HARRIS WEINSTEIN 


7Ol Union Trust Building 
Washington 5, D. C. 


Attorneys for Appellant 
(Appointed by this Court) 


OF COUNSEL: 


Covington & Burling 
701 Union Trust Building 
Washington 5, D. Cc. 


July 20, 1963 


*/ (Cont'd from p. 21) 
Stewart v. United States, 94 App. D.C. 293, 214 P.2a 879; 
accord, United States v. Raub, 177 F.2d 312, 315-316 (7th 
r. I949). See also United States v. Ward, 168 F.2d 226 
3d Cir. 1948); Morris v. United States, 156 F.2d 525 (9th 
Cir. 1946). Moreover, it is questionable whether such an 
error may be cured by any instruction, and it: certainly 
cannot be cured by anything less than an express retraction. 
More general statements, not expressly directed to error, 
such as the Government argues cured the error, "have little, 
if any, tendency to undo the harm already done." Sullivan 
tighgy. States, 85 App. D.c. 409, 411, 178 F.2a 723, 725 
1949). 
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CERTIFICATE OF SERVICE 


The undersigned certifies that a copy of the 
Reply Brief of appellant Willie L. Short, Jr., attached 
hereto, was served on the United States Attorney, counsel 
fer appellee, by mailing a copy of the same to him at his 
office in the United States Court House, Washington, D.C., 
by first class postage prepaid. 


[s/_ HARRIS WEINSTEIN 
S INSTEIN 


July 20, 1963 


In the 
UNITED STATES COURT OF APPEALS 


For the District of Columbia ciliitestStates Court of Appeals 
for the District of Columbia Circuit 


ics MAY 4 4964 
WILLIE L. SHORT, JR., 
APPELLANT, attheon SAG. Looe 
Maithn 
v. No. 17,689 


No, 17,691 
UNITED STATES OF AMERICA, 
APPELLEE, 


SUPPLEMENTAL MEMORANDUM OF APPELLANT WILLIE L, SHORT: JR, 


: ON _ REHEARING EN BANC 


} The Government, both in its petition for rehearing 


en bane and in oral argument before the Court sitting en banc, 
vigorotsiy urged that even if the prosecutor violated consti- 
tutional rights in bringing appellant before the Grand Jury, 
the courts are nonetheless powerless to Gismiss: the indictment 
resulting from such a procedure. Briefly stated, the Govern- 
ment's position is that the only remedy for violation of appel- 
lant's right to counsel and right not to incriminate himself 
before the Grand Jury was "suppression of that testimony at 

the proper time if and when it was offered in evidence at 


trial." (Petition for Rehearing En Banc, p.4) The Government 


relies principally upon the Supreme Court's opinions in 
Lawn v. United States, 355 U.S. 339 (1958), and Costello v. 
United States, 350 U.S. 359 (1956). 

The position the Government thus takes here is 
directly contrary to that taken by the United States Attor- 
ney for the Eastern District of New York and the Department 
of Justice in the recent case of United States v. Zane, 


decided by the United States Court of Appeals for the Second 


* 
Circuit on March 24, 1964, Docket No. 28312.~/ The question 


in Tane was whether certain evidence presented to the Federal 
Grand Jury resulted from an wlawful wire tap made by state 
officials. The District Court found the resulting indict- 
ment to be the product of the wmilawful wire tap and there- 
fore dismissed the indictment. on appeal the Government 
argued that the evidence was of lawful origin, but did not 
question the existence of a meaningful remedy for any ille- 
gality that may have occurred. To the contrary, the Government 
expressly conceded that if the evidence given to the Grand 
Jury was unlawfully procured, the District Judge properly 
dismissed the indictment. The Government's brief stated: 

"A question may also be raised in view of 


Costello v. United States . . . whether a 
trial court can dismiss an indictment solely 


rr 


*/ The brief for the United States in Tane was signed by 
both the United States Attorney and an attorney from the 
Department of Justice, Washington, D.C. As the opinion 
indicates, the appeal was argued by the Department of Justice 
attorney. 
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because some illegally obtained evidence was 
presented to the grand jury. The question, 
however, was treated as still remaining open 

in Lawn v. United States . ... While the 
Government does not concede that an indict- 
ment may be dismissed where only some illegally 
obtained evidence was before the grand jury, 

it does recognize that where, as here, the 
indictment rests almost exclusively on chal- 
lenged testimony, if the challenge is sustained, 
the indictment may be dismissed. Brief for 
Appellant, United States v. Tane, supra, at 
footnote on pp. 1-2. (Emphasis orig nal.) 


Thus, the Government's contention here that "an indictment 
returned by a legally constituted non-biased grand jury" is 
unassailable (Petition for Rehearing En Banc, D. 4) is 


refuted by the concession of the Government and the ruling 


of the court in Tane. 

In Tane once the court determined that the 
evidence presented to the Grand Jury had in fact been unlaw- 
fully obtained, the Second Circuit affirmed the trial court's 
order dismissing the indictment. Relying on this Court's 
opinion in Carrado v. United States, 93 U.S. App. D.C. 183, 
210 F.2d 712, cert. denied sub nom. Atkins v. United States, 
347 U.S. 1018 (1954), the Second Circuit ruled that motions 
addressed to the incompetency or insufficiency of the evi- 
dence before the Grand Jury are addressed to the discretion 
of the trial court. 

But in appellant's case there can be no discretion 
to refuse to dismiss the indictments once it is found that 
the prosecutor violated appellant's constitutional rights. 


Far more is involved here than the nature of the evidence 


eae 


before the Grand Jury. As this Court recognized in Coppedge 


v. United States, 114 U.S. App. D.c. 79, 82 n.7, 311 F.2d 128, 
131 n.7 (1962), cert. denied, 373 U.S. 946 (1963), there is a 
fundamental difference between the mere use of imcompetent 
testimony before the Grand Jury and misconduct by the prosecu- 
tor conducting the proceedings before the Grand Jury. 
Accordingly, if this Court en bane agrees that appel- 
lant's prosecutor violated appellant's Fifth and Sixth Amend- 
ment rights in bringing appellant before the Grand Jury that 
was considering, whether to indict him, it then follows that the 
District Court was required to dismiss the indictments against 
appellant. As Chief Justice Stone ruled for a unanimous Court 
in Hill v. Texas, 316 U.S. 400 (1942), it is the duty of the 
courts "to see to it that throughout the procedure for bringing 
him to justice [an accused] shall enjoy the protection which 
the Constitution guarantees." 316 U.S. at 406. Here appellant 
did not enjoy those protections when he was brought before the 
Grand Jury. Therefore, again in Chief Justice Stone's words, 
"the conviction cannot stand, because the Constitution prohi- 
bits the procedure by which it was obtained." Ibid. 
Respectfully submitted, 


Ss Gerry Levenber 
GERRY RG 


Harris Weinstein 
HARRIS WrINSTEIN 


701 Union Trust Building 
Washington, D.C. 20005 


Attorneys for Appellant 
OF COUNSEL (Appointed by this Court) 


Covington & Burling 
701 Union Trust Building 
Washington, D.C. 20005 


May 4, 1964 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


DAVID R. JONES, Nos. 17688 and 17690 APPELLANT 
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UNITED STATES OF AMERICA, APPELLEE 


. 17EA/ 
WILLIE L. SHORT, JR., Nos. 17689 and +7661 APPELLANT 
Ve 


UNITED STATES OF AMERICA, 


ARTHUR L. JONES, No. 17692 
Ve 


UNITED STA ‘ES OF AMERICA, 


SUPPLEMENTAL MEMCRANDUM 

‘the following is submitted in reply to the memorandum filed on 
May 4, 196., by appellant Short, pursuant to the request of the Chief Judge 
made at ora” ergument en banc on April 29, 1964. The attention of the 
parties was directed to the recent case of United States v. Tene, ___F.2a_ (2a 
Cir., No. 28312, decided March 24, 1964), and its possible application to 
the case at bar. 

The applicability of Tane to the instant case is best demonstrated 


by the following excerpt from the court's opinion: 


A defendant has no right to have en indictment 
dismissed merely because incompetent or inadequate evidence 
was presented to the Grand Jury. Lawm v. United States, 
355 U.S. 339 (1958); Costello v. United States, 350 U.S. 

359 (1956). But a motion to dismiss or quash an indict- 

ment because of the absence or incompetency of evidence before 
the Grand Jury is addressed to the discretion of the trial 
court, and the decision to grant or dery the motion will not 
be reversed unless there has been an abuse of that discretion. 
Carrad> v. United States, 210 F.2d 712, T17 (D.C. Cir. 1953), 
cert. denied, 347 U.S. 1028 (195%); Stewart v. United States, 
300 F. 769, T77 (8th Cir. 192k). AS long as there is some 
competent evidence to sustain the charge issued by the Grand 
Jury, an indictment should not be dismissed. C edge v. 
Unitee States, 311 F.2d 128, 132 (D.c. Cir. 1962), reversed 
on other grounds [sic] 369 U.s. 438 (1962). Slip opinion at 
1384-1385 (footnote omitted). 


From this it is clear that insofar as it has any bearing on the instant 
case Tane supports appellee's position. 

In Tame the lower court had dismissed the indictment on the 
ground that it had been based on evidence illegally obtained, specifically 
by means of wiretapping. The Government there conceded that the indict- 
ment was based "almost exclusively" on the testimony of a witness to whom 
the Government had been led by a tapped telephone conversation. In the 
instant case appellee makes no such concession; indeed, the record would 
not permit it. The Government took the position below that Short's confes- 
sions alone were competent and sufficient evidence on which to base an 
indictment. It adheres to that position on appeal. In addition, the record 
shows that there was other testimony presented to the grand jury, as 
indicated in oral argument, although the record does not show what that 


testimony was. This Court has expressly held that absent any indication 
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that the grend jury was biased or improperly constituted (and there has 
been no such allegation here), an indictment valid on its face is valid 
and calls for a trial on the merits. It is not subject to dismissal if 
there is some competent evidence to sustain it. Coppedge v. United States, 
114 U.S. App. D.C. 79, 311 F.2a 128 (1962), cert. enied, 373 U.S. 9h6 
(1963). 

The dismissal in Tane was based on the questionable character 
of the evidence presented to the grand jury. The Court of Appeals there 
recognized that dismissal of an indictment does not follow as a matte of 
right where evidence obtained by such proscribed activity as wiretapping 
is received by the grand jury. A motion to dismiss an indictment, as Tane 
indicates, is addressed to the discretion of the trial court. The court's 
ruling on such a motion, whether it be to grant or to deny it, is not 
subject to sppellate review unless there can be shown a clear abuse of 
discretion--i.e. » "action which is arbitrary, fanciful, or clearly un- 
reasonable." United States v. McWilliams, 82 U.S. App. D.C. 259, 261, 
163 F.2a 695, 697 (1947); see United States v. Research Foundation, Inc., 
155 F. Supy - 650 (S.D.N.¥. 1957). Appellant does not contend that the 
court below abused its discretion; indeed, he expressly discteims any such 
contention (Memorandum, 3-4). He argues instead that the court was 
required to aienise the indictments on the ground that his constitutional 


rights were violated in their procurement. Appellee submits that the law 


is to the contrary. See generally appellee's Petition for Rehearing en 


Bene, 2-14. 


ah. 


Appellent quotes at length from the Government's brief in Tene, 
Supra, in an effort to discredit the position which appellee has taken in 
the instant case (Memorandum, 2-3). Appellee submits that the position 
taken here is not inconsistent with that taken by the Government in the 
Second Circuit. The limited concession which the Government made there 
is not applicable to the facts of this case. In the instant case, unlike 
Zane, the indictments of appellant Short do not rest "almost exclusively" on 
tainted testimony. Moreover, in Zene the Government merely acknowledged 
the applicable rule of law that a motion to dismiss is addressed to the 
court's discretion when it stated that under the circumstances of that 
case "the indictment may be dismissed. nlf In Tane the Government most 
cextainly did not concede the Proposition which appellant urges upon this 
Court, namely, that the indictments must be dismissed because of alleged 
irregularities occurring in connection with the grand jury proceedings. 
Appellee argues to the contrary and would point out that in Tane the 
Government expressly did not concede even that an indictment may be dismissed 
"where only Some illegally obtained evidence was before the grand jury--.. "_2/ 
It is significant to note, by the way, that the Passage quoted by appellant 
constitutes the only mention of this issue at ell in the Government's 


28-page brief in Tane » and in a footnote at that. The Government's main 


z/ Brief for Appellant, United States v. Tene (2a Cir., No. 28312), footnote 
et 2. (Emphasis added.) 


-2/ Ibid. (Emphasis in original.) 
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ergunent there was that the challenged evidence was not suppressible 


because its connection with the original wiretap had become, "so at- 
tenuated as to dissipate the taint," citing Nardone v. United States, 308 
U.S. 338, 342 (1939)=3/ ) 
In holding that the District Court had not abused its discretion 
in dismissing the indictment, the court in Tene reaffirmed the generel 
principle that an indictment should not be dismissed as long ‘as there is 
some competent evidence to sustain it, citing Coppedge v. United States, 
Supra. Appellee reiterates its position and urges this Court to follow 
the "very broad rule"_4/o¢ dawn v. United States, 355 U.S. 339 (1958), 
and other cases and to hold there is no basis for dismissing the indict- 


ments against appellant Short. 
: EP Respectfully submitted, 


/s/ DAVID C. ACHESON 
DAVID C. ACHESON 
United States Attorney 


/s/ FRANK Q. NEREKER 
FRANK Q. NEBEKER 
Assistant United States Attorney 


/s/ JOHN A. TERRY 
JOHN A. TERRY 
Assistant United States Attorney 


3/ The Government also argued that Tane did not have standing to object 
to the use of wiretap evidence since he was not a party to the tapped 
telephone conversations. 


af Coppedge v. United States, supra at 82, 311 F.2d at 131. Appellant 
cites a footnote in Coppedge (Memorandum, 4) in support of his position. 
Appellee submits that this footnote » read in context, lends no support 
whatever to appellant's contentions. 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Memorendum hes 
been mailed to attorneys for appellants, Jerome J. Dick, Esq. » Ring Building, 


1200 - 18th Street, N. W., Washington 6, D. C., Harris Weinstein, Esq., and 


Gerry Levenderg, Esq., Union Trust Building, 740 - 15th Street, N. W., 


Washington, D. C., 20005, this 6th day of May, 1964. 


/s/ JOHN A. TERRY 
JOHN A. TERRY 
Assistant United States Attorney 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether in a trial upon an indictment for robbery, 
the evidence adduced supported the Government's burden to prove, 
beyond a reasonable doubt, that the appellant was guilty of the 
crime charged. : 

2. Whether the jury convicted the appellant of the 
crime of robbery by erroneously giving weight to the confession 
of one of the appellant's co-defendants, Willie L. Short, Jr., 
who was tried with appellant in the District Court. 

3. Whether the judgment should be reversed in the 
event that this Court should decide in Willie L. Short, Jr. v. 
United States of America, Appeal No. 17691 that the confession 
of Willie L. Short, Jr., one of the appellant's co-defendants, 
which confession was introduced in evidence in the trial in the 
District Court, was inadmissible. 

4. Whether the indictment issued by the Grand Jury 
against appellant was defective in the event that this Court 
should decide in Willie L. Short, Jr. v. United States of America, 
Appeal No. 17691, that the indictment issued by the Grand Jury 
against Willie L. Short, Jr., one of the appellant's co-defendants 
in the trial in the District Court, was defective since the 


indictment against the appellant was possibly based solely on 


the testimony and confession of the said Willie L. Short, Jr. 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE . 

STATUTE INVOLVED . . 

STATEMENT OF POINTS 
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I. THE EVIDENCE ADDUCED DID NOT SUPPORT 
THE GOVERNMENT'S BURDEN TO PROVE BEYOND A 
REASONABLE DOUBT THAT THE APPELLANT WAS 
GUILTY OF ROBBERY .......e2ce-ecee 


It, THE JURY MUST HAVE ERRONEOUSLY GIVEN 
WEIGHT TO THE CONFESSION OF WILLIE L. SHORT, 
JR. ONE OF THE APPELLANT'S CO-DEFENDANTS WHO 
WAS TRIED WITH APPELLANT IN THE DISTRICT 
COURTH aie: Acie Sei Moionenionl concoct oe ne nt ae 


III. THE JUDGMENT OF THE DISTRICT COURT 
SHOULD BE REVERSED IN THE EVENT THAT THIS 
COURT SHOULD DECIDE IN WILLIE L. SHORT. JR. 
v. UNITED STATES, APPEAL NO. 17691 THAT THE 
CONFESSION OF WILLIE L. SHORT, JR. WAS 
ERRONEOUSLY ADMITTED IN EVIDENCE ...... 


IV. THE INDICTMENT AGAINST APPELLANT 1s 
DEFECTIVE IN THE EVENT THAT THIS COURT SHOULD 
DECIDE IN WILLIE L. SHORT JR. v. UNITED 
STATES, APPEAL NO. 17691 THAT THE SANE ONE- 
COUNT INDICTMENT WAS DEFECTIVE ..... a 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT, 


DAVID R. JONES, 
APPELLANT, 
Vv. NO. 
UNITED STATES OF AMERICA, 
APPELLEE. 
WILLIE L. SHORT, JR., 
APPELLANT, 
Vv. NO. 
UNITED STATES OF AMERICA, 
APPELLEE. 
ARTHUR L. JONES, 


APPELLANT, ' 


Vv. NO. 17692 
UNITED STATES OF AMERICA, 
APPELLEE. 
APPEAL OF DAVID R. JONES FROM, JUDGMENT OF THE U ITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT DAVID R. JONES 
— eee NE ite JUNED 


JURISDICTIONAL STATEMENT 
EE EEN 


Appellant was convicted by a jury for the offense of 
robbery and was sentenced to a term of from three (3) years to 
nine (9) years imprisonment in the proceeding in the United 
States District Court for the District of Columbia, Honorable 
Henry A. Schweinhaut presiding, on February 15, 1963. Judge 
Schweinhaut by order dated February 27, 1963, granted appellant's 
motion for leave to appeal from the Judgment and Sentence in 
forma pauperis. The jurisdiction of this Court is founded upon 


28 U. S. C. A., Section 1291. 


STATEMENT OF THE CASE 

The appellant, who is eighteen (18) years of age, was 
charged, in a one-count indictment with his brother Arthur L. 
Jones, Willie L. Short, Jr. and Andrew L. Johnson, with the 
commission of the robbery of a liquor store on Saturday, July 28, 
1962 (Indictment). The transcript of the minutes of the Grand 
Jury are not in evidence but it would appear that the indictment 
issued by the Grand Jury was based solely on the oral admissions 
and confession of Willie L. Short, Jr. (Motion to Suppress, 101- 
103, 110, 112, 114-115, 253-254; Tr, 68, 85, 150, 190-191). 

The appellant was tried in the same trial with Arthur 
L. Jones and Willie L. Short, Jr. The other co-defendant Andrew 
L. Johnson changed his plea of "not guilty" to "guilty" two days 
before the trial and testified at the trial as a witness for 
the Government (Tr. 160). 

The complainant Louis Chechyk, the proprietor of the 
store located at 914 Rhode Island Avenue, N. E., testified 


a 


that at 12:30 he received a telephoned order to aaitiver some 
liquor and bring it to the 1800 block of Franklin Street (Tr. 
43). A few minutes after the delivery boy left the store with 
the delivery three boys walked into the store. Two of the boys 
were each holding a gun and the third boy was holding a long 
object which Mr. Chechyk couldn't identify. The boys demanded 
all of the proceeds in the cash register and Mr. Chechyk complied 


with the demand (Tr. 47-48). After they took the money which 


amount exceeded $700.00 the boys ran out of the store (Tr, 49, 


51). 

The complainant could not identify the boys who held 
him up anc did not identify the appellant as having participated 
in the holdup (Tr. 50-51, 55). 

The Government witness, Ignatius Leneski, testified 
that he was in his barber shop on the day of the crime at around 
12:30 p.m. (Tr. 57). He stated that at this time @ man walked 
into his store and used the phone to order some whiskey and 
beer. About an hour after the telephone call Mz. Leneski walked 
into the liquor store and learned that Mr. Chechiyk had been 
robbed (Tr. 58-59). At the trial the witness identified 
appellant as having made the phone call (Tr. 59-60). 

The witness did not think he had any doubt in his 
mind about the identification of appellant (Tr. 60). Yet on 
October 30, 1962 when the witness was interviewed by Mr. Roland 
McFarland, the clerk of appellant's trial counsel, the witness 
stated that he could not identify appellant when asked to do 


so because his hair had either been cut or worn a different way 
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(Tr. 242). The witness had testified that the person who made 


the phone call had his hair slicked down with oil (Tr. 61-62). 
Appellant never wore his hair slicked down with oil (Tr. 305, 
426). 

The witness, on cross-examination, grudingly admitted 
that he had told Mr. McFarland that he could not identify 
appellant at the preliminary hearing because appellant's hair 
was "messed up" (Tr. 76-77). Despite this feeling of the witness, 
he nevertheless identified appellant at the preliminary hearing 
(Tr. 77-78). Despite the fact that the witness had spoken to 
Mr, McFarland for i5 minutes, the witness could not identify 
McFarland as the person who had interviewed him (Tr. 75). Yet 
the witness could identify the appellant as having been the 
person who went into his barber shop, made a short phone call 
and then left. 

The Government's third witness, Melvin Parker, testi- 
fied that he worked in the Pioneer Laundry located near the 
liquor store (Tr. 69). He stated that on the day of the robbery, 
at around 12:30 p.m., he was standing behind the counter about 
four feet from the front window of the laundry (Tr. 69, 84), 
that he saw three boys walk past his building twice and that 
one of the boys was wearing black pointed shoes with buckles 
(Tr. 70-71). He further testified that he saw a pair of these 
shoes (Exhibit 2) at police headquarters and that the shoes 
were Similar to the shoes that were worn by the boy who walked 
past the laundry, although the buckles on the exhibit were faded, 


whereas the buckles on the shoes worn by the boy had been bright 


and shiny (Tr. 79-80). The pair of shoes marked as Exhibit 2 


belong to appellant (Tr. 427). 

»The witness testified that he did think that appellant 
was the boy wearing the shoes that walked past his laundry on 
July 28, 1962 (Tr. 80). The witness finally admitted that he 
had doubts as to the identity of the appellant (tr, 85). 

"THE ,.COURT: Do you have any doubt in your mind 
toda} that David Jones at the end there is the 
one who was wearing these shoes? (Brief pause.) 
THE WITNESS: Well, to be truthful, there's ! 
always a question. Yes, sir. Well, I'm sure. 
and I'm not, but that's a doubt. Yes, sir, I 
have a doubt." 

In addition, all of the above witnesses testified 
that the holdup men were wearing sport shirts or sweaters and 
dark pants, whereas appellant was wearing a suit on that day 
(Tr. 61, 70-71, 266, 289, 430-434). : 

It is apparent from the above that up to this stage 
in the trjal there had been no substantive evidence introduced 
which implicated appellant with the crime charged. However, 
Andrew L. Johnson, one of the original co-defendants, who 
changed his plea of guilty to not guilty two days before the 
trial (Tr. 160), testified that appellant, the other two co- 
defendants and himself had committed the crime charged. 

The morning that Johnson testified arrangements were 
made so that Johnson's mother and sister could visit with him 
at the cell block in the Court House. At that time Johnson's 
mother and sister told him that the appellant and his co- 


defendants had stated that the crime involved was all of Johnson's 


doing (Tr. 182-185). 


Johnson had been convicted of petty larceny in 
Seattle, Washington the preceding year (Tr. 185). Johnson was 
under indictment in two other criminal cases and was awaiting 
trial (Tr. 176-177). 

Johnson, a self-confessed accomplice with a past record 


and awaiting trial in two other criminal cases, testified that 


Arthur Jones drove appeliant, Short and himself near the scene 


of the crime, that appellant, Short and himself robbed the liquor 
store and then drive to Willie Short's house where the money 
stolen was divided among the four of them and that they each 
received $43.00. At first Johnson testified that there were 

five persons involved but changed his testimony by saying there 
were four persons including himself (Tr. 150-152, 158). Exhibit 
1, a shotgun, was identified by Johnson and this shotgun was 
found in Johnson's house. Exhibit 1-A, a shotgun shell, could 
not be identified by Johnson (Tr. 154-155, 173, 193). 

There was a great deal of testimony dealing with the 
confession of appellant's co-defendant Short. Short did not 
testify and his counsel took the position that his confession 
was inacmissible. In addition, his counsel contended that 
Short's testimony before the Grand Jury was illegal and violated 
his constitutional rights. It appears that possibly the only 
witness who testified before the Grand Jury was Short since 
apparently none of the other witnesses or co-defendants appeared 
before the Grand Jury. 

The Government concluded its case by reading Short's 


confession to the jury. The Court and trial counsel used the 


device of substituting the words "named person" for the names 


of the appellant, Arthur L. Jones and Johnson when they were 
referred to in the confession. The Court stated and instructed 
the jury that the confession was only evidence against Short 


(Tr. 195-198). The confession reads as follows (Tr. 198-200): 


* * Oe Ke 


"On Friday night, 7-27-62, named persons, 
omitted, and myself were down at named person's house, 
omitted, and address. We were all talking about 
getting named person's car out of the shor. ‘This 
named person had a 1958 Ford at the time, and it 
was in the shop. Named person said he knew where 
there was a liquor store we could rob, but he did 
not know how much money was in the store. Named 
person suggested we rob the store the next day, 
which was a Saturday. Named person was supposed 
to pick us all up the next day which was a Saturday. 
Nam person has a certain type of car. The next 
day,} which was Saturday, named person picked me 
up at my house and at the same time named person 
was in the car with him. We then went to named 
person's house at a certain address, omitted; I 
do not know the address. When we left named per- 
son's house, thé other named person was driving. 

We went to the store in the $00 block of Rhode 
Island Avenue, Northeast, and we passed it, head- 
ing towards Maryland, We noticed there were only 
two people in the store. We made a U-turn and came 
back past the store, and turned up a little side 
street near the store and parked. A named person 
said he would wait in the car while we three went 
into the store. We, named person, named person and 
myself walked past the store. There were two people 
in the store at the time, one Negro and one white 
man. We started to go in then, but then named 
person said if we could find some way to get the 
delivery boy out of the store, then there would be 
only one person there, I told them I knew a place 
where we could send the delivery boy, and I told 
them over to 1814 Irving Street, Northeast, where 
my wife used to live. We agreed and named person 
went into a little barber shop and made a call for 
some beer and whiskey to be delivered up to 1814 
Irving Street, Northeast. We waited until the 
delivery boy went out with the order, anc all three 
of us then went in. All of us had guns at the time. 
I had the sawed-off shotgun. I never had the shotgun 
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out of my beit. And named person and another named 
person told the man in the store it was a holdup. 

I told the man to put the money in a bag, and he, 
the owner, went into the cash register, got the 
money and put it in a bag and handed it to me. Named 
person and another named person told the man to get 
in the back of the store. The man went in the phone 
booth in the back of the cash register. We ran out 
of the store and back to the car. We left with a 
named person driving. And we went to my house at 
702 Quincy Street, Northwest, and divided up the 
money. iI poured the money out of the bag on the 
bed, and we divided it equally. Each one of us got 
about thirty some dollars. There was some change 

in the bag. Named man, named man and another named 
man then left, and I stayed at my house. I gave the 
shotgun back to a named man, and I kept the pistol 
that 2 named man had. 


ek OK OK OX 

The only substantive evidence that implicated the 
appellant was that of a self-confessed accomplice. However, 
the appellant clearly showed that he could not have participated 
in the crime since he was not near the scene of the crime and 
his testimony is corroborated by many unimpeachable witnesses. 

The appellant testified that on Saturday, July 28, 
1962, he left his home in the company of his brother William 
Jones and arrived at the Marlo Furniture Company on 14th Street 


and Rhode Island Avenue, N. W. at about 11:30 a.m. to pick up 


appellant's pay (Tr. 424). Mrs. Lucille Lawrence, the head book- 


keeper of the Marlo Furniture Company testified that her payroll 
records showed that on Saturday, July 28, 1962, the appellant 
did in fact secure his pay of $48.32 from his employer (Tr. 314- 
318). 

Appellant and his brother left Marlo Furniture at 
about 12:30, ate lunch in a hamburger spot, went to his sister's 


house and was advised by his brother-in-law that hs sister was 
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at Mrs. Erline Taylor's house at 236 W. Street, N.Y. Appellant 
and his brother then went to Mrs. Taylor's apartment and arrived 
between 1:00 and 1:30. Appellant and his brother stayed at 

Mrs, Taylor's apartment till 7:00 p.m. (Tr. 424-426) . This 
testimony is fully corroborated by the appellant's brother 
William Jones (Tr. 247-255). 

The many people who were at Mrs. Taylor's house 
corroborated the testimony of appellant and his Spotter William 
Jones. The witnesses recalled the Saturday, July 28th date 
because op that particular day the members of the phoir of the 
Holy Way Caurch were holding a charity affair to raise money to 
buy mobentcon the Church choir. Chicken and chitling dinners 


were being prepared at Mrs. Taylor's apartment and then sold and 


ooo various parts of the Metropolitan-Washington area 


(Tr, 268-B69, 302-303). Mrs. Barret, who was one of the cooks, 
testified that appellant was at Mrs. Taylor's aoe tnone most 
of the day. She knew that appellant was present ae about 12:30 
pm. because at approximately 12:30 p.m. she was cooking some 
dinners which had to be ready for delivery to Virginia by 12:45 
(Tr. 270-271). When she left the house at 6:00 p.m. appellant 
and his bfother William Jones were still at the apartment (Tr. 
273). Mrs. Taylor also testified that appellant mae in her 
apartment when she arrived there between 1:00 and 1:15 p.m. after 
delivering dinners to Virginia (Tr. 280). 

During the trial there were days of testimony dealing 


with the circumstances surrounding the confession of appellant. 


The prosecuting attorney kept trying to tie appellant to Short. 
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There was testimony to the effect that appellant and Short were 
friends and that appellant and Short were from the same home 
town (Tr. 349, 429, 434). 

It is clear from the above testimony that appellant 
was not at the scene of the crime and could not have committed 
the crime that he is charged with. It is difficult to imagine 
that a person who had just received his salary would shortly 


thereafter participate in a robbery. 


STATUTE INVOLVED 
District of Columbia Code 

"§22-2901 /6:347. Robbery. 

Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from 
the person or immediate actual possession of another 
anything of value, is guilty of robbery, and any 
person convicted thereof shall suffer imprisonment 
for not less than six months nor more than fifteen 


years. (Mar. 3, 1901, 31 Stat. 1322, ch. 854, 
§810.)" 


STATEMENT OF POINTS 
The evidence adduced does not support the Government's 
burden to prove, beyond a reasonable doubt, that appellant was 
guilty of the crime charged, 


The jury must have erroneously given weight to the 


confession of one of the appellant's co-defendants who was tried 


with appellant in the District Court. 
The judgment of the District Court should be reversed 
in the event that this Court should decide in Willie L. Short, 


Jr. v. United States, Appeal No. 17691, that the confession of 


Willie L. Short, Jr., one of the appellant's co-defendants, 


which confession was introduced in evidence in the District 


Court, was inadmissible. ‘ 


This appeal should be granted in the event that this 


Court should decide in Willie L. Short, Jr. v. United States, 
Appeal No. 17691, that the one-count indictment issued by the 
Grand Jury against Willie L. Short, Jr., appellant and the 
other co-defendants was defective since the indictment was 


apparently based solely on the testimony and confession of 


Willie L. Short, Jr. 


SUMMARY OF ARGUMENT 

The only substantial evidence implicating the appellant 
with the ¢rime charged is the uncorroborated testimony of a self- 
confessed accomplice with a past record awaiting trial for two 
other erties who changed his plea from "guilty" to "not guilty" 
two days before the trial. In contradiction to the testimony of 
the accomplice whose motive is suspect and the inadequate testi- 
mony of the other two witnesses, there is the testimony of the 
appellant corroborated by many witnesses which proves that 
appellant, who had been paid his salary an hour before the alleged 
crime was committed, was nowhere near the scene of the crime. 
Clearly the overwhelming weight of the evidence could only 
support a verdict of acquittal. | 

in view of the evidence that the jury could lawfully 
consider in reaching a verdict, the jury undoubtedly must have 
erroneously given weight to the confession of eppeliants co- 


defendant, Willie L, Short, Jr. despite the Judge's instruction 
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that the confession was only evidence against Short. The con- 


fession of said co-defendant made out of the presence of appellant 
could not be considered by the jury. Although the words "named 
person" were substituted for the three actual names used in the 
confession, it is obvious from the wording of the confession 

that the jury knew that Short was referring to appellant and 

the other co-defendant. 

In the event that this Court should decide in Willie 
L. Short, Jr. v. United States of America, Appeal No. 17691 
that the confession of Short, appellant's co-defendant, which 
was introduced in evidence in the trial in the District Court, 
is incompetent and inadmissible, then this appeal should be 
granted on the authority of Anderson v. United States of America, 
318 U. S. 350. 

The one-count indictment issued against appellant and 
his three co-defendants by the Grand Jury was possibly based 
solely on the testimony and written confession of Willie L. 
Short, Jr. In the event that this Court should decide in Willie 
L. Short, Jr. v. United States of America, Appeal No. 17691, 
that the indictment should be dismissed, then the indictment as 
against appellant should be dismissed since said indictment 


would have been based solely on illegal evidence. 


ARGUMENT 
I. THE EVIDENCE ADDUCED DID NOT SUPPORT THE GOVERN- 
MENT'S BURDEN 0 ©) 0; 
y ° 
With respect to Point I, appellant desires the Court 


to read the following pages of the reporter's transcript: Tr. 


=o: 


43, 47-51, 55, 57-62, 64-71, 75-80, 84-85, 150-152, 154-155, 158, 
160, 173, 176-177, 182-185, 193, 195-200, 242, 247-255, 266, 
268-271, 273, 280, 289, 302-303, 305, 314, 318, 424-426, 

The Government had the burden of proving, beyond a 
reasonable doubt, that appellant was guilty of the crime charged. 
This Court in iIgan v. United States, 52 App. D. Cc. 384, 287 
Fed. 958 at page 393 clearly stated this principle and defined 
reasonable doubt as follows: | 


"The Government is by law burdened with the 
obligation of proving the case set out in the 
incictment, in every material fact, beyond a rea- 
soné@bie doubt, and before the jury can lawfully 
return a verdict of guilty they must find that 
every element essential to establishing guilt has 
been so proven. The law demands acquittal, unless 
every material and necessary fact upon which a 
conviction depends is proven to the satisfaction 
of each individual juryman, beyond a reasonable 
doubt, 


we ok oe oe 


A reasonable doubt may be defined to mean 
such a doubt as will leave the juror's mind, after 
a candid and impartial investigation of all the 
evidence, so undecided that he is unable to say 
that he has an abiding conviction of the defendant's 
guilt or such a doubt as in the graver and more 
import2at transactions of life, would cause a reason- 
able and prudent man to hesitate and pause." | 


It is submitted that under the above definition the 


jury could not have found the appellant guilty beyond @& reason- 


able doubt. The jury had before it the testimony of the appel- 
lant Ne Menta his brother on Saturday, July 28, 1962, had 

collectec his week's salary from the Marlo Furniture Company an 
hour before the crime was committed. This testimony was corrob- 


orated by the head bookkeeper of the company. Shortly after 


collecting his pay, appellant went to the apartment of lhirs, 


Taylor where a Church group was cooking dinners to raise money 
for its choir. He accounted for his activities on Saturday, 

July 28th, from 11:00 a.m. to 7:00 pm. so that it was impossible 
for appellant to have committed the crime charged. His testi- 
mony was fully corroborated by the members of the Church group 
who were at Mrs. Taylor's apartment. The witnesses and appellant 
were able to recall the events that occurred on Saturday, July 
28th, because on that date the witnesses participated in the 
Church charity dinner which was a big event in their lives. 

The complaining witness could not identify the 
appellant as being one of the boys who robbed him. The Govern- 
ment witness, Ignatius Leneski, identified appellant as having 
telephoned from his barber shop to order whiskey. Yet this 
same witness admitted that he told Mr. McFarland that he could 
not identify appellant as the person making the telephone call. 
Leneski stated that this person had his hair Slicked down with 
oil but appellant never wore his hair this way. This witness 
could not identify Mr. McFarland although he had spoken with 
him for 15 minutes but he coulda identify the telephone caller, 
who was in his shop for a few moments, with whom he had no con- 
versation, It is submitted that the witness identified appellant 
at the preliminary hearing because the Government had appellant 
present and that the witness identified appellant at the trial 
because he had identified him at the preliminary hearing. The 
testimony of Leneski has no credibility. 

The Government witness, Melvin Parker, while working 


behind a counter in a laundry, saw three boys walk by and noticed 


me eo 


that one of the boys was wearing shoes similar to those of 
appellant. Obviously appellant was not wearing custom-made 
shoes and there must be hundreds of such pairs ofl shoes in 
extiatence in Washington. The witness thought that appellant was 
the boy wearing these shoes but he finally had operas that 

he had doubts as to whether appellant was one of the boys who 
walked past the laundry. It would appear, sheretorer that 
Parker's testimony has no weight. 

The only testimony that implicated appellant was the 
testimony of a self-confessed accomplice, Andrew Leon Johnson. 
This man had pleaded "not guilty" to the crime charged but two 
days before the trial he changed his plea to "guilty"; where- 
upon he appears at the trial as a Government witness. While 
Johnson was in the cell block in the Court House, waiting to 
testify at the trial, arrangements were made for Johnson's mother 
and ONG to visit with him. They proceeded to tell Johnson 
that appellant and his co-defendants were placing the burden 
of the robbery on Johnson. ‘This was a fabrication since neither 
appellant nor his co-defendants had as yet testified at the trial, 
Johnson had a past record, had been indicted for se other crimes 
and was awaiting trial on these indictments. 

Accordingly, a 20-year old boy with mined motives and 
undoubtedly hoping to benefit by testifying on behalf of the 
Government testifies that appellant participated i the robbery 
of the liquor store. He testified that appellant and each of 


the co-defendants received $43.00 each from the ‘robbery, yet 


8 
the complainant testified that $772.00 was stolen. He stated 


that appellant was wearing dark slacks and a shirt yet appellant 
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was wearing a suit on the day of the crime. It is difficult 
to conceive how the eighteen year old appellant who had just 
collected his salary would be a party to this crime, 

Under the circumstances, it seems clear that the 
Government did not sustain its burden of proof in this case. 
The testimony of an accomplice must be received with suspicion 


and with the very greatest caution. Egan v. United States, 52 


App. D. C. 384, 287 Fed. $58, In the case of Freed v. United 


States, 49 App. D. C. 392, 266 Fed. 1012, this Court stated at 
page 395: 

"At common law the uncorroborated testimony of 

an accomplice wiil support a verdict of conviction, 
But the decisions all recognize the unsatisfactory 
character of such testimony, and the serious infir- 
mities with which it is attended, and in many juris- 
dictions the common law rule has been changed by 
statutes expressly declaring that the uncorroborated 
testimony of an accomplice cannot sustain a con- 
viction." 

In this jurisdiction this Court states that as a matter 
of law the uncorroborated testimony of an accomplice will support 
a conviction. However it is to be noted that in these cases 
stating this principle of law there is testimony corroborating 
the testimony of the accomplice when a conviction is upheld; 
see e. g. McQuaid v. United States, 91 App. D. C. 220, 198 Fed. 
2d 987 (where the accomplice was the principal witness); Bishop 
v. United States, 100 App. D. C. 88, 243 Fed. 2d 32 (where 
the Court rejected the appellant's contention that there was 
no corroboration of the accomplice's testimony). 

In the case of Surratt v. United States of America, 
16 App. D. C. 49, 269 Fed. 2d 240, there was only the uncorrob- 


orated testimony of a confessed accomplice. The trial court 


—aIGh 


‘inadvertently stated that there were admissions by the "defend- 
ants" instead of using the word "defendant" and stated that if 
A meee confession that offense is chargeable to A and not 

to B, If B makes a confession it is chargeable to B not to A. 
Despite, the fact that counsel did not bring this inadvertency 
to the attention of the Court, the conviction of the defendant 
in that case was reversed. This Court felt that ancorroborated 
testimony of an accomplice was too 'weak" to justify @ con- 
viction in view of the inadvertent instruction, 

! In this case we have the testimony of Leneski and 
Parker, which testimony bears no weight so that in effect we 
have the uncorroborated testimony of a self-confessed accomplice 
as coopaed to the substantive testimony of many reputable 
witnesses corroborating the testimony of appellant. Under the 
circumstances it is respectfully submitted that the conviction 
should be reversed. 

II. THE JURY MUST nee ERRONEOUSLY GIVEN WEIGHT TO 
THE SC RTRRNTS We VILL IE E L. SHO 

With respect to Point II, appellant desires the Court 
to read the following pages of the reporter's transcript: Tr. 


152-158, 195-200, 349, 429, 434, 572. 


j The confession of a co-defendant or co-conspirator 


made after the commission of a crime cannot be admitted against 
the othér defendant when such confession was not made in his 
presence and was not assented to by him even though the defend- 
ant is Veing tried jointly with the co-defendant who made the 
confessifon, 20 Am. Jur. §493; Fishwick v. United States of 
America, 329 U. S. 211; State v. Prettyman, 6 Boyce (Del.) 452, 


100 A 476. 
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In the present case it is clear that Short's con- 
fession, which was made in North Carolina, was not made in 
appellant's presence and was not assented to by him. At the 
trial Short's counsel contended that the confession was inadmiss- 
ible and there was voluminous testimony dealing with the cir- 
cumstances surrounding this confession. In addition throughout 
the trial it was shown that appellant knew Short and that they 
were from the same town in North Carolina. 

Before the confession was read to the jury, the Court 
used the device of striking from the confession the names of 
the appellant, the co-defendant, Arthur Jones and the confessed 
accomplice, Andrew Leon Johnson and substituting "named person". 
The contents of the confession as read to the jury are contained 
in this brief, supra, at pages 7 and 8. 

It is obvious from a reading of the confession that 
when it is considered with the testimony of Johnson and the 
testimony of the other witnesses for the Government that it was 
simple for the jury to ascertain that appellant was one of the 


persons referred to in the confession. As stated by Supreme 


Court Justice Rutledge in his dissenting opinion in Malinski 


v. New York, 324 U. S. 401, 430, which case involved the effect 
of a coerced confession as against a co-defendant in a state 
court proceeding where the trial court substituted "X" and "Yy" 
for the names of Rudish and another co-defendant in the con- 
fession: 
“The written confession involved him (Rudish). 
It was used in evidence against Malinski. The court 
and counsel attempted what I think is and proved to 


be the impossible, namely, to keep Rudish's identity 
as one of the persons mentioned in the confession 


Sigh 


from the jury by devices similar to those employed 
in Anderson v. United States, 318 U. Ss. 350, 356, 
87 L. Ed. 829, 833, 638.Ct. 599, with the same 
result. The devices were so obvious as perhaps 
toremphasize the identity of those purported to 
conceal ,"' 

As shown in Point I of the Argument ‘in this brief, 
supra, the overwhelming weight of the evidence proved that 
appellant did not participate in the crime, whereas there was 
only thd "weak" evidence of a confessed accomplice and the even 
weaker evidence of Leneski and Parker implicating appellant in 
the crime. The District Court did instruct the jury that the 
confession could only be considered as against Short but it 
is difficult to conceive under the circumstances that the jury 
followed this instruction. It is submitted, however, that the 
jury mugt have used the confession to corroborate the testimony 


of Johnson in the light of Judge Schweinhaut's other instruction. 


+ Judge Schweinhaut in his charge to the jury stated 


(Tr. 572) :- 
"You may, as a matter of law, convict a person 

upon the uncorroborated testimony of an accomplice, 

but you should require some substantial corroborating 

ev-sdence." 
Certainly the testimony of Parker and Leneski was not substantial 
corrobor: ting evidence. The only substantial corroborating 
eoncenst that the jury could look to was the confession. In 
view of the foregoing, it would appear that cite jury must have 
considered the confession in convicting appellant, This was 


& prejudicial error and the conviction should He reversed. 


THE JUDGMENT OF THE DISTRICT COURT SHOULD BE 
Ss D LLIE 


With respect to Point III, appellant desires the 
Court to read the following pages of the reporter's transcript: 
Tr. 152-158, 195-200, 349, 429, 434, 572, 

The appellant was tried at the same trial in the 
District Court with the co-defendants, Willie L. Short, Jr. 
and Arthur Jones. One of the issues raised in Short's Appeal 
No. 17691 to this Court is the illegality of his confession 
which was introduced in evidence in the District Court. As 
explained in Point II of the Argument herein, wherever the names 
of the appellant and his co-defendants were used in the con- 
fession the words "named person" were substituted, but as has 
been stated herein it was simple for the jury to replace "named 
person" with David R. Jones. The District Court also charged 
the jury that the confession could only be considered as 
against Short but nevertheless the confession was before the 
jury while it decided the fate of appellant. 

In the event that this Court finds Short's confession 


to be illegal and inadmissible, it is submitted that the judg- 


ment against appellant must be reversed. The case of Anderson 


v. United States, 318 U. S. 350 is in point. This case was 
tried against many co-defendants in a Federal District Court 
and the prosecution rested almost entirely on the testimony 
of an informer and the confessions of some of the co-defendants, 


The confessions implicated the other co-defendants and the trial 


court devised a procedure under which the confessions were 
introduced without mention of the names of these other co- 
defendants. The trial court acmitted the confessions "only to 


be used against the persons who made them" and all of the 


¢ 


defendants were found guilty. The Supreme Court found the 
confessions to be illegal and rejected the Government's conten- 
tion that the conviction of the defendants who did not confess 
should be upheld. The Court stated: 


"There is no reason to believe, therefore that 
confessions which came before the jury as an organic 
tissue of proof can be severed and given distributive 
significance by holding that they had a major share 
in the conviction of some of the petitioners and 
none at all as to the others. Since it was error 
to admit these confessions, we see no escape from 
thea conclusion that the convictions of all the 
petitioners must be set aside." 


Accord: Fishwick v. United States, 329 U. S. 211; Mora v. United 


States, 190 Fed. 24 749 (5th Cir. 1951); see Nelson v. United 
States, 93 App. D. C. 14, 208 Fed. 2a 505, 514, cert. denied, 36 U.S. 827 
and Hair v, United States, 110 App. D. C. 153, 289 Fed. 2d 
894, B97 where this Court refers to the Anderson case, supra, 
with approval. 

The facts in the present case are similar to those 
of the Anderson case. As in that case, the testimony against 
appellant is that of a self-confessed eccompiliceniithe weak 
testimony of two other witnesses and the confession of a co- 
defendant which confession had the names of the implicated 
parties stricken. The present case is stronger for in the 
present case there is much substantive evidence supporting the 


defense of the appellant. It is submitted therefore that if 


ole 


Short's confession is held to be illegal by this Court appel- 


lant's conviction should be reversed. 

The Supreme Court held in Malinski v. People of the 
State of New York, 324 U. S. 401 and in Stein v. People of the 
State of New York, 346 U. Ss, 156, that in a trial in a state 
court the admission of an illegal confession is not grounds for 
reversing the conviction of a co-defendant who did not confess, 
The Supreme Court did not apply the rule of the Anderson case 
in the above cases because the Court was reviewing criminal 
proceedings in a state court and not the proceedings of a Federal 
District Court over which the Supreme Court does have more 
control. See Malinski v. People of the State of New York, supra, 
page 411. 

In the above cases, the Supreme Court held that the 
state had not violated any of the constitutional rights of the 
co-defendant, however, where the Federal trial procedure is 
concerned, the Supreme Court insists upon a fair and equitable 
procedure and certainly it is against all concepts of good 
procedure to reverse the conviction of the person who makes an 
illegal confession and to convict a co-defendant on the basis 
of the same illegal confession. As a result, the Anderson case 
is still unchallenged in a Federal trial proceeding. Accord- 
ingly where there is an illegal confession of a co-defendant, 
the conviction of the other co-defendant who does not confess 
will be reversed. It is interesting to note that in the 
interests of equitable procedure the Court of Appeals of the 


State of New York in effect followed the Anderson case in 
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“Malinski v. People of the State of New York, 2940. Y. 500, 63 


N.E.20 2077 on remand from the Supreme Court by ordering a new 
trial for the co-defendant who had not confessed, even though 
the Supreme Court had upheld the co-defendant's Conmionion: 

In view of the above, in the event that Short's con- 
fession is illegal, the conviction of appellant ee be reversed. 
See Nelson v. United States, supra, ; Hair v. United States, supra, 
where Airs use of illegally secured evidence introduced against 
one co-defendant resulted in a reversal by this Court of the 
conviction of the other co-defendant. 

IV. THE INDICTMENT AGAINST APPELLANT IS DEFECTIVE IN 
THE EVENT THAT THIS COURT SHOULD DECIDE IN WILLIE L. SHORT, JR. 
Vv. D 5 ° CT- 

DE . ; 

With respect to Point IV, appellant desires the Court 
to read the following pages of the reporter's transcript: Tr. 
68, 85, ¢°°: 190-191; Motion to Suppress, Tr. 101-103, 110, 112, 
114-115, 253-254, 

A one-count indictment for robbery was issued by the 
Grand Juty, against appellant, the co-defendants Short, Arthur 
Jones and Johnson. One of the issues before this Court in 
Willie L. Short, Jr. v. United States of America, Appeal No. 
17691, is whether the indictment was defective on the ground 
that Short's constitutional rights were infringed. The minutes 
of the Grand Jury were not placed in evidence. However it 
appears from the record that none of the witnesses or the parties 
in the trial proceeding appeared before the Grand Jury except 


for Short. It is a possibility, therefore, that the indictment 


? 


o 


» 


against appellant was based only on the testimony and confession 


of Short. If this Court finds that the evidence given by Short 
before the Grand Jury was illegal because his constitutional 
rights were infringed, then there was only illegal evidence 
before the Grand Jury supporting the indictment against appellant, 


f It has been held that an indictment based on incom- 


405 (8th 


petent | ee is defective (Brady v. United States, 24 Fed. 2d 
dai i a ed 


Cir. 1928) cf. United States v. Smyth, 104 F. Supp. 283 
(D. C. N. D., Calif., S. D., 1932)). However in Costello v. 
United States, 350 U. Ss. 359, the Supreme Court held that the 
indictmest of a Grand Jury, based solely on hearsay evidence, 
was valid despite the fact that hearsay evidence is incompetent. 

The present case however can be distinguished in that 
if this Court rules that the Short indictment was defective 
because his constitutional rights had been invaded, then there 
is the possibility that the indictment against appellant was 
based on illegal and tainted evidence. As yet the Supreme Court 
has not decided on the validity of an indictment based solely 
on illegal evidence secured in violation of a person's constitu- 
tional rights. In such a case it is submitted that such an 
indictment would be invalid. 

CONCLUSION 

In view of the above, it is respectfully submitted 

that the conviction of appellant should be reversed. 


Respectfully submitted, 


Jerome J. Dick 
ttorney for the Appellant 
David R. Jones 
(Appointed by the Court) 
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STATEMENT OF QUESTIONS PRESENTED 


‘1. Whether in a trial upon an indictment for robbery, 
the evidence adduced supported the Government's burden to prove, 
beyond a reasonable doubt, that the appellant was guilty of the 
crime charged. 

; 2. Whether the jury convicted the appellant of the 
crime of goobbery by erroneously giving weight to the confession 
of one of the appellant's co-defendants, Willie L. Short, Jr., 
who was tried with appellant in the District Court. 

3. Whether the judgment should be reversed in the 


ee eae etc Aad Seiad ce 
United States of America, Appeal No. 17691, that the confession 


event that this Court should decide in Willie L. Short, Jr. v. 


of Willie L. Short, Jr., one of the appellant'ts co-defendants, 
which confession was introduced in evidence in the trial in the 
District Court, was inadmissible. 

4. Whether the indictment issued by the Grand Jury 
against appellant is defective in the event that this Court 
should debide in Willie L. Short, Jr. v. United States of 
America, Appeal No. 17691, that the one-count indictment (which 
indictment included appellant and the other co-defendants) 
issued byt the Grand Jury against Willie L. Short, Jr., one of 
the appellant's co-defendants in the trial in the District Court, 


was defective. 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE - 

STATUTE INVOLVED... 

STATEMENT OF POINTS . 

SUMMARY OF ARGUMENT . 

ERGUMEN TS -troivolineiiobtol dctitsunoitonreinei onion cious 


I. THE EVIDENCE ADDUCED DID NOT SUPPORT 
THE GOVERNMENT'S BURDEN TO PROVE BEYOND A 
REASONABLE DOUBT THAT THE APPELLANT WAS 
GUILTY OF ROBBERY ......4+4+64-24ee-6 


II. THE JURY MUST HAVE ERRONEOUSLY GIVEN 
WEIGHT TO THE CONFESSION OF WILLIE L. SHORT 
JR. ONE OF THE APPELLANT'S CO-DEFENDANTS WHO 
WAS TRIED WITH APPELLANT IN THE DISTRICT 
COURT 0s ae ea es ee ee 


Itt. THE JUDGMENT OF THE DISTRICT COURT 
SKOULD BE REVERSED IN THE EVENT THAT THIS 
COURT SHOULD DECIDE IN WILLIE L. SHORT, JR. 
v. UNITED STATES, APPEAL NO. I7691 THAT THE 
CONFESSION OF WILLIE L. SHORT, JR. WAS 
ERRONEOUSLY ADMITTED IN EVIDENCE ...... 


IV. THE INDICTMENT AGAINST APPELLANT IS 
DEFECTIVE IN THE EVENT THAT THIS COURT SHOULD 
DECIDE IN WILLIE L. SHORT, JR. v. UNITED 
STATES, APPEAL NO. 17691 THAT THE SAME ONE- 
COUNT INDICTMENT WAS DEFECTIVE. ...... 


CONCLUSION . . 6 ¢ 6 & ee 65 ¢ os coc 
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APPELLANT, 
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UNITED STATES OF AMERICA, 
APPELLEE. 


APPEAL OF ARTHUR L. JONES FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT ARTHUR L. Jones! 
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JURISDICTIONAL STATEMENT 


Appellant was convicted by a jury for the offense of 
robbery and was sentenced for a term of from three (3) years 
to nine (9) years imprisonment in the proceeding in the United 
States District Court for the District of Columbia, Honorable 
Henry 4. Schweinhaut presiding, on February 15, 1963 (Judgment 
and Sentence). Judge Schweinhaut by order dated February 27, 
1963 granted appellant's motion for leave tc appeal from the 
Judgment and Sentence in forma pauperis. The jurisdiction of 


this Court is founded upon 28 U. S. C. A., Section 1291. 


STATEMENT OF THE CASE 

The appellant was indicted by the Grand Jury ina 
one-count indictment for robbery of a liquor store together 
with Willie L. Short, Jr., David R. Jones and Andrew L. Johnson 
(Indictment). The transcript of the minutes of the Grand Jury 
are not in evidence but it would appear that the indictment 
issued by the Grand Jury was based solely on the oral admissions 
and confession of Willie L. Short, Jr. (Motion to Suppress, 
101-103, 110, 112, 114-115, 253-254; Tr. 68, 85, 150, 190-191). 
Two days before commencement of the trial, Andrew L. Johnson 
changed his plea from "not guilty" to "guilty" and testified as 
a witness for the Government (Tr. 160). 

The appellant, Willie L. Short, Jr. and David R. Jones 
were tried together on the charge of robbery before a jury. The 
appellant and his co-defendants were charged with stealing 


$772.00 from Mr. Chechyk, the proprietor of a liquor store at 


= 


§ 
914 Rhode} Island Avenue, N. E, at 1:30 o'clock in the afternoon 


(Indictment). He testified that three colored boys walked into 
his store, that two of them had guns and that they held him up, 
taking $772.00 (Tr. 47-49, 51). The witness specifically testi- 
fied that he could not identify any of the defendants as having 
been the persons who robbed him (Tr. 50-51, 54, 56). Two other 
Wane the Government testified as to the identity of the 
persons who perpetrated the crime but neither of them in any 
way implicated the appellant (Tr. 56-60, 68-74, 74-82), 

The only witness, who implicated appellant in the 
commission of the crime charged, was Andrew Leon Johnson, age 
twenty, who had also been indicted with the appellant and the 
other co-defendants (Indictment). Johnson had pleaded "not 
guilty" pit two days before the trial he pleaded "guilty". 

This self4jconfessed accomplice, who once had been convicted of 
petit lardeny (Tr. 170) and who had been indicted in two other 
cases (Tr g 176-177), testified on behalf of the Government to 
the effect that appellant and the two co-defendants, Willie L. 
Short, Jr. and David R. Jones, had participated in the robbery 
of Mr. Chechyk at the liquor store (Tr. 152). He further testi- 
fied that Willie L. Short, Jr., David R. Jones and himself had 
gone into the store and that the appellant had driven the car 
(Tr. 152). After the alleged robbery, the four boys were 
supposed to have driven to Willie Short'ts house and each one was 


supposed to have received $43.00 (Tr. 158). The Government 
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introduced a sawed-off shotgun as Exhibit 1, which gun was found 


in Johnson's house and questioned Johnson about a shotgun shell, 
Exhibit 1-A, also found in Johnson's house, which he could not 
identify (Tr. 153, 154-155, 193). 

Arrangements had been made for Johnson's mother and 
his sister to visit Johnson in the cell block on the morning 
that Johnson testified. Johnson grudgingly admitted that he was 
told by his mother and sister that the appellant and the co- 
defendants had stated that the robbery was all his doing (Tr. 
183-185), 

The record also shows that Johnson was under indict- 
ment in two other criminal cases and was awaiting trial (Tr. 175- 
177). 

It is obvious that the only testimony implicating the 
appellant is that of an accomplice who has a past record, who 
was awaiting trial on two other indictments and who had been 
informed by his mother and sister that his co-defendants were 
in effect plotting against him, 

There is no evidence that appellant has a past criminal 
record. He was holding two jobs at the same time, was earning 
approximately $69.00 a week and owned a 1955 blue and white 
Buick (Tr. 398-400, 401). Appellant denied having participated 
in the crime and clearly accounted for his whereabouts on the 
day of the robbery, Saturday, July 28, 1962 (Tr. 400-466). 

The appellant was able to account for his movements 


on Saturday, July, 28th, because that was the day that the Holy 


aA 


Way Church was having an affair to raise money for! the purchase 


{ 
of unifoms for the Church chorus (Tr. 268-269, 278-279, 286, 400). 


Various isembers of the Church prepared chicken and chitling 
dinners at Mrs. Taylor's apartment and the dinners were delivered 
to various parts of the Metropolitan-Washington area (Tr. 268- 
269, 279-280). On that day appellant was delivering dinners on 
behalf of the Church group (Tr. 276, 279, MI) 

At 9:00 a.m. on Saturday, July 28, 1962, ‘Mrs. Taylor 
came to Anediant tis apartment and asked him in pe presence of 
Ruth Fortune to deliver some of the dinners for the Church group 
(Tr. 400)4 Appellant drove with Ruth Fortune to Mrs. Taylor's 
apartment at 250 W. Street, N. W. Appellant's sister, Mrs. 
Dunstan, came to the car with some dinners and appellant and 
the two women delivered the dinners to a service mention at 
Fifth Street, N. W. (Tr. 401-402). They then ernie to Mrs. 
Taylor's apartment to secure some more dinners for delivery 
(Tr. 402). Appellant then drove Mrs. Taylor, Ruth Fortune and 
Helen James out to the Hecht Company service station in Arlington, 
Virginia for the purpose of delivering some dinners to Mr. Taylor 
and Mr. Jfmes (Tr. 402-404). This testimony was:fully corroborated 
by Ruth Fortune (Tr. 378-382), Mrs. Dunstan (Tr, 309-311), Mrs. 
Taylor (Tf. 279, 291), Mrs. James (Tr. 344-349), Mr. Taylor (Tr. 
324-326) and Mr. James (Tr. 334). These witnesses were able to 
remember the exact date of Saturday, July 28th, because this was 


the day of the Church dinner. 


After staying at Hechts for about 15 minutes to half 
an hour, appellant and his passengers returned to Mrs. Taylor's 
apartment. On his return, pursuant to Mrs. Dunstan's request, 
appellant delivered a dinner to her husband in a nearby apart- 
ment at about 1:30 (Tr. 405). This is corroborated by Mr. and Mrs. 
Dunstan (Tr. 355-356, 357, 310-311). 

Subsequently, at approximately 1:30, appellant drove his 
sister and Ruth Fortune to deliver some dinners to the Belton 
Service Station (Tr. 406). Mr. Belton testified that on a 
Saturday in July between 12:00 and 3:00 o'clock appellant and 
the two women delivered four dinners to his station (Tr. 365- 
366). An employee of Mr. Belton's, Doctor Jay, also testified 
that appellant and the two women delivered the dinners to the 
service station between 1:30 and 2:00 o'clock (Tr. 368-369). 
Appellant returned to Mrs. Taylor's apartment and then went 


upstairs and was served his dinner (Tr. 406-407). 


It is evident from the foregoing that appellant could 


not have been involved in anyway in the crime charged. His 
testimony as to his whereabouts before, during and after the 
time the crime was committed is corroborated fully by ten 
witnesses. These witnesses were able to recall the events of 
the date of Saturday, July 28th, because of the Church affair 
which took place on that Saturday, the day the alleged crime was 
committed. There is the uncorroborated testimony of an accom- 
plice with a past record awaiting trial on two other indictments 


as against the testimony of the appellant, who has no past record 


Gu 


and who was earning good wages, and ten responsible witnesses 


whose i proves that appellant could not have participated 


in the crime. 


' There was also introduced in evidence, at the trial, the 
confession of Willie L. Short, Jr. and the Court did instruct 
the jury! that the confession was admitted as evidence only 
against Short. There was lengthy testimony of the circumstances 
surrounding the confession and the admissibility of the con- 
fession was a paramount issue in the case. The names of the 
appellant and the co-defendants where mentioned in the con- 
fession were replaced by the words 'named person" but it is 
evident that the jury knew that the confession refers to appellant 
(Tr. 195-197). | 

The confession, which was not made in appellant's 


presence and was not assented to by him, reads as follows: 
* ek ek Ok : 
"On Friday night, 7-27-62, named persons, 

omitted, and myself were down at named person's 
house, omitted, and address. We were all talking 
about getting named person's car out of the shop. 
This named person had a 1958 Ford at the time, and 
it was in the shop. Named person said he knew where 
there was a liquor store we could rob, but he did not 
know how much money was in the store. Named person 
suggested we rob the store the next day, which was a 
Saturday. Named person was supposed to pick us all up 
the fnext day which was a Saturday. Named person has 
a certain type of car. The next day, which was 
Saturday, named person picked me up at my house and 
at the same time named person was in the car with him. 
We then went to named person's house at a certain 
address, omitted; I do not know the address. When we 
left named person's house, the other named person was 
driving. We went to the store in the 900 block of 
Rhode Island Avenue, Northeast, and we passed it, head- 
ing towards Maryland. We noticed there were only two 
people in the store. We made a U-turn and came back 
past the store, and turned up a little side street near 
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the store and parked. A named person said he would 
wait in the car while we three went into the store, 
We, named person, named person and myself walked 
past the store. There were two people in the store 
at the time, one Negro and one white man. We 
started to go in then, but then named person said 
if we could find some way to get the delivery boy 
out of the store, then there would be only one 
person there. I told them I knew a place where 
we could send the delivery boy, and I told them 
over to 1814 Irving Street, Northeast, where my 
wife used to live. We agreed and named person went 
into a little barber shop and made a call for some 
beer and whiskey to be delivered up to 1814 Irving 
Street, Northeast. We waited until the delivery boy 
went out with the order, and all three of us then 
went in. All of us had guns at the time. I had the 
sawed-off shotgun. I never had the shotgun out of 
my belt. And named person and another named person 
told the man in the store it was a hold-up, I told 
the man to put the money in a bag, and he, the owner, 
went into the cash register, got the money and put 
it in a bag and handed it to me. Named person and 
another named person told the man to get in the back 
of the store. The man went in the phone booth in the 
back of the cash register. We ran out of the store 
and back to the car. We left with a named person 
driving. And we went to my house at 702 Quincy Street, 
Northwest, and divided up the money. I poured the 
money out of the bag on the bed, and we divided it 
equally. Each one of us got about thirty some dollars. 
There was some change in the bag. Named man, named man 
and another named man then left, and I stayed at my 
house. I gave the shotgun back to a named man, and I 
kept the pistol that a named man had." 
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STATUTE INVOLVED 


District of Columbia Code (1961 Edition) 


"§22-2901 /6:347. Robbery. 


Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. (Mar. 3, 
1901, 31 Stat. 1322, ch. 854, §810.)" 


Si 


STATEMENT OF POINTS 

The evidence adduced does not saporn the Govern- 
ment's burden to prove, beyond a reasonable doubt, that 
appellant was guilty of the crime charged, 

The jury must have erroneously given weight to the 
confessién of one of the appellant's co-defendants who was 
tried with appellant in the District Court. 

The judgment of the District Court should be reversed 
in the ev:nt that this Court should decide in Willie L. Short, 
Jr. v. United States, Appeal No. 17691, that the confession of 
Willie L. Short, Jr., one of the appellant's co-defendants, 
which confession was introduced in evidence in the District 
Court, wis inadmissible. 

This appeal should be granted in the event that this 
Court should decide in Willie L. Short, Jr. v. United States, 
Appeal No. 17691, that the one-count indictment issued by the 
Grand Jury against Willie L. Short, Jr., appellant and the 
other co-defendants was defective since the indictment was 
apparently based solely on the testimony and confession of 


Willie L. Short, Jr. 


SUMMARY OF ARGUMENT 


The only evidence implicating the appellant with the 


crime charged is the uncorroborated testimony of a self-confessed 
accomplice with a past record awaiting trial for two other 
crimes. The accomplice changed his plea from "guilty" to "not 


guilty" two days before the trial. In contradiction to the 
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testimony of the accomplice whose motives are suspect, there is 
the testimony of the appellant corroborated by ten witnesses 
which proves that appellant, a person with no prior record and 
who was holding two jobs, was nowhere near the scene of the 
crime. Clearly the Government did not sustain its burden of 
proving, beyond a reasonable doubt, that the appellant was 
guilty of the crime charged. 

in view of the evidence that the jury could lawfully 
consider in reaching a verdict, the jury must have erroneously 
given weight to the confession of appellant's co-defendant, 
Willie L. Short, Jr., despite the Judge's instruction that the 
confession was only evidence against Short. The Judge also 
charged that while the jury could convict upon the uncorroborated 
testimony of an accomplice, the jury should require some ecrro- 
borating evidence. This instruction must have caused the jury 
to consider the confession since there was no other corroborating 
evidence. The confession made out of the presence of appellant 
could not be considered by the jury. Although the words "named 
person" were substituted for the three actual names (other 
than that of Short) used in the confession, it is obvious from 
the wording of the confession that the jury knew that Short 
was referring to appellant and it is submitted that the jury 
erroneously considered the confession in arriving at its verdict 


against appellant. 


In the event that this Court should decide in Willie 


L. Short, Jr. v. United States of America, Appeal No. 17691 
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that the confession of Short, appellant's co-defendant, which 


was introduced in evidence in the trial in the District Court, 
is incompetent and inadmissible, then this appeal should be 
granted on the authority of Anderson v. United States of America, 
318 U. S. 350. | 

The one-count indictment issued against appellant and 
his three co-defendants by the Grand Jury was possibly based 
sclely on the testimony and written confession of Willie L. Short, 
Jr. In the event that this Court should decide in Willie L. 
Short, Jr. v. United States of America, Appeal No. 17691, that 
the indictment should be dismissed, then the indictment as 
against appellant should be dismissed since said indictment 


would have been based solely on illegal evidence. 


ARGUMENT 

I. THE EVIDENCE ADDUCED DID NOT SUPPORT THE GOVERN- 
MENT'S BURDEN TO PROVE BEYOND A REASONABLE DOUBT THAT THE APPEL- 
LANT WAS GUILTY OF ROBBERY. ~=~~=~~—~O~C~C“—SS::—..C)3N'.SCSC<;73}XETCé<CS;<;<C 

With respect to Point I, appellant desires the Court 
to read the following pages of the reporter's transcript: Tr. 
47-51, 54-60, 68-82, 152, 158, 170, 176-177, 183-185, 268-269, 
278-280, 286, 291, 309-312, 324-325, 334, 344-349, 355-357, 365- 
366, 368-269. 

The Government had the burden of proving beyond a 
reasonable doubt that appellant was guilty of the crime charged. 
This Court in Egan v. United States, 52 App. D. Cc. 384, 287 
Fed. Se an page 393 clearly stated this principle and defined 


eaosonanas doubt as follows: 


f 


“The Government is by Law burdened with the 
obligation of proving the case set out in the 
indictment, in every material fact, beyond a reason- 
able doubt, and before the jury can lawfully return 
@ verdict of guilty they must find that every 
element essential to establishing guilt has been 
so proven. The law demands acquittal, unless 
every material and necessary fact upon which a 
conviction depends is proven to the satisfaction 
of each individual juryman, beyond a reasonable 
doubt. 
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A reasonable doubt may be defined to mean 
such a doubt as will leave the juror'ts mind, after 
@ candid and impartial investigation of all the 
evidence, so undecided that he is unable to say 
that he has an abiding conviction of the defendant's 
guilt or such a doubt as in the graver and more 
important transactions of life, would cause a reason- 
able and prudent man to hesitate and pause." 
It is submitted that under the above definition the 
jury could not have found the appellant guilty beyond a reasor- 
able doubt. The jury had before it the testimony of the appellant, 
who had no past record and who was holding two jobs at the same 
time. This testimony clearly showed that on Saturday, July 238, 
1962, the date of the alleged crime, he was delivering dinners 
in the Metropolitan-Washington area for a Church group who was 
raising money for its choir. He accounted for his actions from 


9:00 a.m. till hours after the crime was committed. His testi- 


mony was fully corroborated by the members of the Church group, 


and the purchasers to whom appellant delivered their dinners. 


The witnesses and appellant were able to recall the events 
that occurred on Saturday, July 28th, because on that date the 
witnesses participated in the Church charity dinner which was 


a big affair in their lives. 


The only testimony that implicated appellant was the 
testimony of a self-confessed accomplice, Andrew Leon Johnson. 
This man had pleaded "not guilty" to the crime charged but two 
days befcre the trial he changed his plea to “ouilty"; whereupon 
he appears at the trial as a Government witness. While Johnson 
was in the cell block in the Court House, waiting to testify at 
the EE arrangements were made for Johnson's mother and 
sister to visit with Johnson. His mother and sister proceeded 
to tell Johnson that appellant and his co-defendants were placing 
the burden of the robbery on Johnson. This was a fabrication 
since neither appellant nor his co-defendants had as yet testi- 
fied at the trial. Johnson had a past recore, had been indicted 


for two dther crimes and was awaiting trial on these indictments. 


Accordingly, a 20-year old boy with mixed motives and 


peer, hoping to benefit by testifying on behalf of the 


Governme: it testifies that appellant drove the car and partici- 
pated in a plan to rob the liquor store. He testified that 
appellant and each of the co-defendants received $43. ©0 each from 
the TODbEEY, yet the complainant testified that $72. 00 was 
stolen. It is difficult to understand how appellant, who had 
no past record and who held two jobs giving him a good income, 
would be @ party to such a crime. 

Under the circumstances, it seems clear that the 
Government did not sustain its burden of proof in this case. 
The testimony of an accomplice must be received with suspicion 


and with the very greatest caution. Egan v. United States, 52 
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App. D. C. 384, 287 Fed. 958. In the case of Freed v. United 


States, 49 App. D. C. 392, 266 Fed. 1012, this Court stated at 
page 395: 

“At common law the uncorroborated testimony 
of an accomplice will support a verdict of con- 
viction. But the decisions all recognize the 
unsatisfactory character of such testimony, and 
the serious infirmities with which it is attended, 
and in many jurisdictions the common law rule has 
been changed by statutes expressly declaring that 
the uncorroborated testimony of an accomplice 
cannot sustain a conviction," 

In this jurisdiction this Court states that as a matter 
of law the uncorroborated testimony of an accomplice will support 
a conviction. However, it is to be noted that in the cases 
stating this principle of law there is testimony corroborating 
the testimony of the accomplice when a conviction is upheld. 

See e.g. McQuaid v. United States, 91 App. D. C. 220, 198 Fed. 
2a $87 (where the accomplice was the principal witness; Bishop 
v. United States, 100 App. D. C. 88, 243 Fed. 2a 32 (where the 
Court rejected the appellant's contention that there was no 
corroboration of the accomplice's testimony). 

In the case of Surratt v. United States of America, 

106 App. D. C. 49, 269 Fed. 24 240, there was only the uncorro- 
borated testimony of a confessed accomplice. The trial court 
inadvertently stated that there were admissions by the "defendants" 
instead of using the word "defendant" and stated that if A makes 

a confession that offense is chargeable to A and not to B. If 

B makes a confession it is chargeable to B not to A. Despite 

the fact that counsel did not bring this inadvertency to the 


attention of the Court, the conviction of the defendant in that 
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case was reversed. This Court felt that uncorroborated testi- 
mony of an accomplice was too "weak" to justify a conviction 
in view of the inadvertent instruction. 

In this case we have the "weak" uncerroborated testi- 
mony of a confessed accomplice as compared to the substantive 
testimony of ten reputable witnesses corroborating the testimony 
of an arpatiene with no past record and who held two jobs which 
brought him a decent income. Under the circumstances it is 
respectfu‘ly submitted that the conviction should be reversec. 

II. THE JURY MUST HAVE ERRONEOUSLY GIVEN WEIGHT TO 
THE CONFESSION OF WILLIE L. ORT, JR. O F LLANTTS 


O-DEFE S WHO Ss ED WITH ELL HE DISTRICT 
COURT. 


With respect to Point II, appellant desires the Court 


to read the following pages of the reporter's transcript: Tr. 
152-158, 195-200, 408-409, 572, | 

The confession of a co-defendant or co-cénspirator 
made after the commission of a crime cannot be admitted against 
the other lefendant when such confession was mt made in his 
presence and was not assented to by him even though the defendant 
is being tried jointly with the co-defendant who mace the con- 
fession, 20 Am. Jur. §493; Fishwick v. United States of America, 
329 U. S. 211; State v. Prettyman, 6 Boyce (Del.) 452, 100 A 
476. | 

Tn the present case, Short's confession, which was made 
in North Carolina, was not made in appellant's DEeaence and was 
not assented to by him. During the trial, Short's counsel con= 


tended that the confession was inadmissible and there was a 
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great deal of testimony dealing with the circumstances surround-— 


ing this confession. In addition, throughout the trial, it was 
shown that appellant knew Short and that they were from the 
same town in North Carolina (Tr. 408-409). 

Before the confession was read to the jury, the Court 
used the device of striking from the confession the names of 
the appellant, the co-defendant David R. Jones and the confessed 
accomplice Andrew Leon Johnson and substituting "named person". 
The contents of the confession,as read to the jury, is contained 
in this brief supra at pages 7 and 8. 

It is obvious from a reading of the confession that 
when it is considered with the testimony of Johnson and the 
testimony of other witnesses for the Government that it was 
simple for the jury to know that appellant was one of the persons 
referred to in the confession. As stated by Supreme Court 
Justice Rutledge in his dissenting opinion in Malinski v. New 
York, 324 U. S. 401, 430 which case involved the effect of a 
coerced confession as against a co-defendant in 2 state court 
proceeding where the trial court substituted "xX" and "Y" for 
the names of Rudish and another co-defendant in the confession: 

"The written confession involved him (Rudish). 

it was used in evidence against Malinski. The court 
and counsel attempted what I think is ana proved to 

be the impossible, namely, to keep Rudish's identity 
as one of the persons mentioned in the confession from 
the jury by devices similar to those employed in 
Anderson v. United States, 318 U. S. 350, 356, 87 L. 
Ed. 329, 833, 635.Ct. 599, with the same result. The 


devices were so obvious as perhaps to emphasize the 
identity of those purported to conceal." 


As shown in Point I of the Argument in this brief, 


supra, the overwhelming weight of the evidence proved that 
appellant did not participate in the crime, nomen there was 
only the "weak" evidence of a confessed accomplice implicating 
appellant with the crime. The District Court did imetruct the 
jury that the confession could only be considered as against 
Short but it is difficult to conceive under the circumstances 
that the jury followed this instruction. It is submitted, how- 
ever, that the jury must have used the confession to corroborate 
the testimony of Johnson in the light of Judge Schweinhaut's 
other instruction. 
suudge Schweinhaut in his charge to the jury stated 
(Tr. 572) : 
"You may, as a matter of law, convict a person 
upon the uncorroborated testimony of an accomplice, 
but you should require some substantial corrobor ating 
evidence." 
As to appellant, there was no evidence COnnOpC rating 
the testimony of Johnson other than the confession. None of 
the Government witnesses, other than the accomplice, referred 
to appellant in any way. The jury was thus in effect instructed 
to consider the confession of Short as corroborating the testi- 
mony of Johnson against appellant since there was me other 
corroborating evidence against appellant. It follows that the 
jury must have considered the confession in convicting appellant. 


This was prejudicial error and the conviction should be reversed. 
ry i 


III. THE JUDGMENT OF THE DISTRICT. COURT SHOULD BE 
REVERSED IN THE EVENT THAT THIS COURT SHOULD D EL: ILLIE 


With respect to Point Iii, appellant desires the Court 
to read the following pages of the reporter's transcript: Tr. 
152-158, 195-200, 408-409, 572. 

The appellant was tried at the same trial in the 
District Court with the co-defendants Willie L. Short, Jr. and 
David R, Jones. One of the issues raised in Short's Appeal No. 
i7691 to this Court is the illegality of his confession, which 
was introduced in evidence in the District Court. As explained 
in Point II of the Argument herein, wherever the names of the 
appellant and his co-defendants were used in the confession the 
words "named person” were substituted, but as has been stated 
herein, it was simple for the jury to replace "named person" 
with Arthur Jones. The District Court also charged the jury 
that the confession could only be considered as against Short 
but nevertheless the confession was before the jury while it 
decided the fate of appellant. 

In the event that this Court finds Short's confession 
te be illegal and inadmissible, it is submitted that the judg- 


ment against appellant must be reversed. The case of Anderson 


v. United States, 318 U. S. 350 is almost squarely in point. 


This case was tried against many co-defendants in a 
Federal District Court and the prosecution rested almost 
entirely on the testimony of an informer and the confessions 
of some of the co-defendants. The confessions implicated the 


other co-defendants and the trial court devised a procedure 


== 
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under which the confessions were introduced without mention of 


the names of these other co-defendants. The trial court 

8 
admitted the confessions "only to be used against the persons 
who made them" and all of the defendants were found guilty. 

The Supreme Court found the confessions to be illegal and 
rejected the Government's contention that the conviction of the 
defendants who did not confess should be upheld, ‘The Court 
stated: 
"There is no reason to believe, therefore that 

confessions which came before the jury as an organic 

tissue of proof can be severed and given distributive 

significance by holding that they had a major share 

in the conviction of some of the petitioners and 

none at all as to the others. Since it was error 

to admit these confessions, we see no escape from 

the conclusion that the convictions of all the 

petitioners must be set aside." 
Accord: ,Fishwick v. United States, 329 U. S. 211; Mora v. United 
States, 190 Fed. 2d 749 (5th Cir. 1951); see Nelson v. United 
States, 93 App. D. C. 14, 208 Fed. 2a 505, 514, cert. denied, 
346 U. S. 827; and Hair v. United States, 110 App. D. C. 153, 
28S Fed. 2d 894, 897, where this Court refers to the Anderson 
case, supra, with approval. 

" The facts in the present case are very similar tc 
those of the Anderson case. As in that case, the only testimony 
against appellant is that of a self-confessed accomplice and 
the confession of a co-defendant, which confession had the 
names of the implicated parties stricken. The present case is 
stronger for here there is a great deal of substantive evidence 
supportint, the defense of appellant. It is submitted, therefore, 
that if Short's confession is held to be illegal by this Court, 


appellant"s conviction should be reversed, 
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The Supreme Court held in Malinski v. People of the 


State of New York, 324 U. S. 401 and in Stein v. People of the 


State of New York, 346 U. S. 156, that in a trial in a state 
court the admission of an illegal confession is not grounds for 
reversing the conviction of a co-defendant who did not confess. 
The Supreme Court did not apply the rule of the Anderson case 
in the above cases because the Court was reviewing criminal 
proceedings in a state court and not the proceedings of a 
Federal District Court over which the Supreme Court has more 
control. See Malinski v. People of the State of New York, 
supra, page 411, 

In the above cases the Supreme Court held that the 
state had not violated any of the constitutional rights of the 
co-defendant, however where the Federal trial procedure is con- 
cerned the Supreme Court insists upon @ fair and equitable pro- 
cedure and certainly it is against all concepts of good procedure 
te reverse the conviction of the person who makes an illegal 
confession and to convict a co-defendant on the basis of the same 
illegal confession. 

As a result, the Anderson case is still unchallenged 
in Federal trial proceedings. Accordingly where there is an 
illegal confession of 2 co-defendant the conviction of the co- 
defendant who does not confess will be reversed. It is inter- 
esting to note that in the interest of fair judicial procedure 
the Court of Appeals of the State of New York in effect followed 


the Anderson case in Malinski v. People of the State of New York, 


294 N. Y. 500, 63 N.E, 93 2077 on remand from the Supreme Court 
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cit 
by ordering a new trial for the co-defendant who had not confessed 


even though the Supreme Court had upheld the co-defendant's 
CONES | 

In view of the above, in the event that Short's con- 
fession is illegal the conviction of appellant must be reversed. 
See Nelson v. United States, supra; Hair v. United’ States, supra, 
where the use of illegally secured evidence introduced against 
one co-defendant resulted in reversals by this Court of the 
conviction of the other co-defendant. 

IV. THE INDICTMENT AGAINST APPELLANT IS DEFECTIVE IN 
THE EVENT THAT THI OURT SHOULD D DE ILLIE L. SHORT . 
vV. UNITED’ STATES, APPEAL NO. 17691 THAT THE SAME ONE-COUNT INDICT- 
MENT WAS TE IVE. 

With respect to Point IV, appellant desires the Court 
to read the following pages of the reporter's transcript: Tr. 
$&, 85, 150, 190-191; Motion to Suppress Tr. 101-103, 110, 112, 
114-115, 253-254, 

A one-count indictment for robbery was issued by the 
Grand Jury against appellant, the co-defendants Short, David 
Jones and§ Johnson. One of the issues before this Court in Willie 
L. Short, -Jr. v. United States of America, Appeal No. 17691, is 
whether tie indictment was defective on the ground that Short's 
constitutional rights were infringed. The minutes of the Grand 
Jury moreunct placed in evidence. However, it appears from the 
record that none of the witnesses or the parties in the trial 
proceeding appeared before the Grand Jury except for Short. 
it is a possibility therefore that the indictment against appel- 


lant was based solely on the testimony and confession of Short. 


If this Court finds that the evidence given by Short to the 


t - 21 - 


by ordering a new trial for the co-defendant who had not confessed 
even though the Supreme Court had upheld the co-defendant's 
conviction, 

In view of the above, in the event that Short's con- 


fession is illegal the conviction of appellant must be reversed. 


See Nelson v. United States, supra; Hair v. United States, supra, 


where the use of illegally secured evidence introduced against 
one co-defendant resulted in reversals by this Court of the 
conviction of the other co-defendant. 

IV. THE INDICTMENT AGAINST APPELLANT IS DEFECTIVE IN 
THE EVENT THAT THIS COURT SHOULD DECIDE IN WILLIE L. SHORT, JE. 
Vv. UNITED STATES, APPEAL NO. 17691 THAT THE SAME ONE-COUNT INDICT- 
EX RASECL E Sa a 

With respect to Point IV, appellant desires the Court 
to read the following pages of the reporter's transcript: Tr. 
68, 85, 150, 190-191; Motion to Suppress Tr. 101-103, 110, 112, 
114-115, 253-254, 

A one-count indictment for robbery was issued by the 
Grand Jury against appellant, the co-defendants Short, David 
Jones and Johnson. One of the issues before this Court in Willie 
L. Short, Jr. v. United States of America, Appeal No. 17691, is 
whether the indictment was defective on the ground that Short's 
constitutional rights were infringed. The minutes of the Grand 
Jury were not placed in evidence, However, it appears from the 
record that none of the witnesses or the parties in the trial 
proceeding appeared before the Grand Jury except for Short. 
it is a possibility therefore that the indictment against appel- 
lant was based solely on the testimony and confession of Short. 


if this Court finds that the evidence given by Short to the 


- 21 - 


. 4 


Grand Jury was illegal because his constitutional rights were 


ee then there was only illegal evidence before the 


Grand Juc‘y supporting the indictment against appellant. 
It has been held that an indictment based on incom- 
petent evidence is defective (Brady v. United States, 24 Fed. 


405 (8th,Cir. 192%)cf. United States v. Smyth, 104 Fed. Supp. 


$ 
283 (D. C. N. D., Calif., S. D., 1932)). However in Costello 
v. United States, 350 U. S. 359, the Supreme Court held that the 
indictment of a Grand Jury, based solely on hearsay evidence, 
was valid despite the fact that hearsay evidence a incompetent. 
t The present case however can be distinguished in that 
if this Court rules that the Short indictment wae defective 
because his constitutional righte had been invaded, then there 
is the possibility that the indictment against appellant was 
based solely on. illegal.and tainted aeiiaen. 06 a 
Supreme Court. has not squarely. decided on the validity of an 
indictment based solely on illegal evidence secured in violation 
of a person's constitutional rights. In such a case it is sub- 


mitted that such an indictment should be invalid. 


CONCLUSION | 
+ In view of the above, it is respectfully submitted 
‘that the Judgment of the District Court should be reversed. 
Respectfully submitted, 
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Questions Presented 


Tn accordancag with the pre-hearing stipulation the ques- 
tions are: 


1. Whether the Director of the Office of Alien Property 
acted in accordance with law, in finding that petitioner was 
ineligible for a return of vested property under Section 
207(b) or 207(c) of the International Claims Settlement Act 
of 1949, as amended, upon the ground that petitioner was a 
national of Rumania within the meaning of Executive 
Order 8389, as amended. 


2. Whether the vesting under Vesting Orders SA 166 
and SA 167 was valid, under the provisions of the Act and 
the provisions of Article 27 of the Treaty of Peace with 
Rumania. 


3. Whether the Director of Alien Property acted in ac- 
cordance with lagy, in disallowing petitioner’s claim under 
Section 207(b) of the Act in view of the provisions of 
Section 207(¢) of the Act. 


i 


Jurisdictional Statement 
Statement of the Case 


The Constitutional Provision, Treaty, Statute, Ex- 
ecutive Order, General Ruling and General Li- 
censes Involved 


10 


14 


I. Since Arttele 27 of the Treaty of Peace with 
Rumania >rovides that property belonging to 
natural persons of Rumanian nationality per- 
mitted to reside within the United States shall 
not be vested, and since the Congressional 
purpose in implementing the Treaty by Public 
Law 285, 84th Cong., Ist Sess., was not to vest 
and liquidate blocked property belonging to 
natural persons, the vesting of the sum of 
$90,006.25 belonging to and owned by peti- 
tioner, who has been permitted to reside and 
has resided within the United States since 
September 29, 1946, was in violation of the law, 
and therefore, he is eligible for the return of 
said property 


II. The Treasury Department, by issuing the li- 
censes in 1946 and 1947 unblocking all of peti- 
tioner’s then known property, conferred upon 
him the status of a generally licensed national 
which removed him from the status of a ‘‘na- 
tional of Rumania’’ and determined that he is 
eligible for return of vested property, which 
determination was adopted and followed by 


the Director, Office of Alien Property, by his 
license of April 17, 1958, and therefore, peti- 
tioner is eligible for return of the vested prop- 
erty under Section 207(b) of the International 
Claims Settlement Act of 1949, as amended .. 


II. Assuming for the discussion only that peti- 
tioner’s corporation, which was admittedly a 
cloak for him in his acquisition of the vested 
sum, was the owner thereof, nevertheless, since 
petitioner was stateless on March 22, 1957 and 
the owner of all of the stock of the corpora- 
tion, petitioner’s claim should have been 
allowed under Section 207(b) by virtue of the 
mandate in Section 207(¢) of the International 
Claims Settlement Act of 1949, as amended by 
Public Law 285, 84th Cong., 1st Sess. 


IV. The vesting of petitioner’s property is in viola- 
tion of the Fifth Amendment of the Constitu- 
tion of the United States 


Conclusion 


Supplement 


TasLe or AUTHORITIES 
Cases: 


“Barrett v. Van Pelt, 268 U. S. 85 


Beck v. Clark, 88 F. Supp. 565, affirmed sub. nom. 
Beck v. McGrath, 2 Cir., 182 F. 2d 315 


“Brownell v. Edmunds, 110 F. Supp. 828, affirmed 
4 Cir., 209 F. 2d 348 


Feller v. McGrath, 106 F. Supp. 147, affirmed sub. 
nom. Feller v. Brownell, 3 Cir., 201 F. 2d 670, 
certiorari denied 346 U. S. 831 28 


* Cases or authorities chiefly relied upon are marked by asterisks, 


iii 
PAGE 


“Harrison v. Northern Trust Company, 317 U. S. 
476 


Kaname Fujino v. Clark, 9 Cir., 172 F. 2a 384, cer- 
tiorari denied 337 U. 8. 937 


Kind v. Clark, 2 Cir., 161 F. 2d 36, certiorari 
denied 332 U. S. 808 


La Due & Co. v. Rogers, 7 Cir., 259 F. 24905 .... 
Lynch v. Overholser, 369 U. S. 705 
*Markham v. Cabell, 326 U. S. 404 

Matheson v. Hicks, 10 ¥. 2d 872 

Miller v. Rouse, 2 Cir., 276 F. 715 
*Ozawa v. United States, 260 U. S. 178 23 


Standard O& Co. v. Markham, 64 F. Supp. 636 .. 


Steward v. Kahn, 11 Wall. 493 


*Sutherland v. Guaranty Trust Company, 2 Cir., 
11 F. 2d 696 


United Statqs ex rel. Malaza v. Savoretti, 139 F. 
Supp. 143 


*United States v. Freeman, 3 How. 556 


"United States v. Public Utilities Commission of 
California, 345 U. S. 295 


* Cases or authorities chiefly relied upon are marked by asterisks. 


INDEX 


PAGE 
Zwack & Co. v. Kraus Bros. & Co., Inc., 133 F. 
Supp. 929, affirmed 2 Cir., 237 P. 24 255 


Constitutional Provision, Treaty, Statutes, Executive 
Order, General Ruling and General Licenses: 


*The Constitution, Fifth Amendment 3, 31, 32, 39 


*Treaty of Peace with Rumania, 61 Stat. 1812, 
1813-1814 4, 8, 10, 13, 14, 15, 22, 23, 31, 33 


4, 8, 10, 14, 33 


4, 10, 33 


International Claims Settlement Act of 1949, as 
amended, 69 Stat. 564 .. -1, 2, 5, 8, 10, 15, 16, 21, 27, 33 


Section 202(a) 2, 26, 33 


Section 207(b) 1,2, 7, 8, 9, 10, 12, 13, 21, 
22, 24, 26, 27, 30, 32, 33 


Section 207(e) 2, 7, 9, 10, 18, 27, 30, 32, 34 


Public Law 285, 84th Cong., 1st Sess., 69 Stat. 
564 1, 5, 8, 9, 10, 18, 14, 15, 22, 23, 27, 31, 33 


Public Law 85-791, 85th Cong., 2d Sess., 78 Stat., 
951 


Trading with the Enemy Act, as amended, 50 
U.S.C.A. App. $1 


Section 32(a) 


Executive Order No. 8389, April 10, 1940, (5 F. R. 
1400), as amended by Executive Order No. 8785, 
June 14, 1941 (6 F. R. 2897) 7, 8, 9, 12, 22, 26, 37 


* Cases or authorities chiefly relied upon are marked by asterisks, 


INDEX Vv 


PAGE 
*General License No. 42, June 14, 1941 (6 F. R. 
2907), as amended August 27, 1946 (11 F. R. 

3, 8, 24, 38 


*General License No. 94, December 7, 1945, (10 
4, 8, 25, 26, 39 


*General Ruling No. 4, June 30, 1940 (5 F. RB. 
2133), as amended May 24, 1941 (6 F. RB. 
8, 24, 38 
Miscellaneous: 


Agreement Relating to the Resolution of Conflict- 
ing Claims to German Enemy Assets (Depart- 
ment of State, Vol. 18, No. 444, January 4, 


*Committee Reports on H. R. 6382 
101 Cong. Ree., Part 7, 9107 


*Hearings before the Senate Committee on For- 
eign Relations, 84th Cong., Ist Sess. ....5,10, 15, 16 
gn &:; 


H. R. 6382, 84th Cong., Ist Sess. .......... 5, 10, 15, 16 
°H. Rep. 624, 84th Cong., Ist Sess. .............. 11, 19 
*License No. NY 807313-A-T 
“License No. NY 807313-B-T 
*License No. 834337-T 
*License No. 873401 


“Maurer, Protection of Non-Enemy Interests in 
Enemy External Assets (16 Law and Contem- 
porary Problems No. 3, p. 407) 


* Cases or authorities chiefly relied upon are marked by asterisks. 


In THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17698 


NiconaE Maaxa, 
Petitioner, 
v. 


Rosert F. Kenyepy, Attorney General of the 
United States, 
Respondent. 


Petition To Review an Orver or THE Actine Direcror, 
OrFice or ALIEN PROPERTY 


TE 


BRIEF FOR PETITIONER 


Jurisdictional Statement 


The jurisdiction of this Court is invoked under Section 
207(b) of the International Claims Settlement Act of 1949, 
as amended by Public Law 285, 84th Cong., 1st Sess., 
69 Stat. 564, 22 U.S.C.A. §1631f(b), and thereafter 
amended by Section 33 of Public Law 85-791, 85th Cong., 
2nd Sess., 72 Stat. 951. This statutory provision au- 
thorizes this Court to review an order of the Acting 
Director, Office of Alien Property, dismissing and dis- 
allowing a claim for the return of property vested pur- 
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suant to Section 202(a) of the Act, 22 U.S.C.A. § 1631a, 
upon a petition for review filed within sixty days after the 
date of mailing of the final order denying the claim. 


The order of the Acting Director, Office of Alien Prop- 
erty was dated and mailed on January 23, 1963, and the 
petition for review was filed in the office of the Clerk of 
this Court on March 11, 1963. 


Statement of the Case 


The petitioner seeks review of an order of the Acting 
Director, Office of Alien Property, finding that petitioner 
is not eligible to receive a return of vested property under 
either Section 207(b) or Section 207(c) of the International 
Claims Settlement Act of 1949, as amended, 69 Stat. 564- 
565, 22 U.S.C.A. §1631f(b, ¢), and dismissing and dis- 
allowing petitioner’s claim for the return of his property. 
Petitioner’s ownership of the property immediately prior 
to its vesting’ was not disputed by the Acting 
iS iot dispute " 

Lhe following facts alleged in the petition at pages 2-10 
inclusive, not having been denied by respondent’s answer, 
must be accepted as true: 


From on or about July 17, 1940, to on or about Oc- 
tober 10, 1940, petitioner, then a citizen and resident of 
Rumania, acquired in New York, New York, $90,227.86 
through a number of financial and commercial transactions 
entered into by him with his personal Rumanian funds. 
The various dollar amounts totalling this sum, later re- 
duced by bank charges to $90,006.25, were transmitted by 
the parties with whom the transactions had been made 
to the New York Agency of the Swiss Bank Corporation, 
Basle, for the account of a Rumanian corporation, N. 
Malaxa Societate Anonima, all of whose stock was then 
and at all times, particularly when said sum was vested, 
owned and controlled by him. Petitioner used the corpo- 
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ration as a cloak in his acquisition of the dollars for 
himself, and prior to and at date of the vesting of the 
$90,006.25 was #he owner thereof. On April 2, 1944, the 
corporation instructed the Swiss Bank to transfer this 
dollar amount to petitioner’s personal account. This in- 
struction was not carried out by the bank because of the 
then existing freezing regulations (Pet. pars. 2, 3, p. 2; 
Tr. pp. 1-3, 24-30). In his Notice of Claim petitioner stated 
he was the owner of the property on the vesting date (Tr. 
p. 2) and the corporation was not the owner (Tr. p. 3). 


Petitioner left Rumania on June 17, 1946, and entered 
the United States as a visitor on September 29, 1946. From 
time to time he was granted extensions of stay until 
October 1, 1948, when he filed an application for adjust- 
ment of status under Section 4 of the Displaced Persons 
Act of 1948, as amended, 62 Stat. 1009, 50 U.S.C.A. App. 
$1953. He was admitted to the United States on Sep- 
tember 26, 1953, under a first preference Rumanian quota 
visa after the Attorney General had certified that his 
services were urgently needed in the United States and 
would be beneficial to the national interest and after 
investigation and approval by the Department of State 
and the Department of Justice (United States ex rel. 
Malaxa v. Savoretti, 139 F. Supp. 143, 147). The Govern- 
ment has thereby permitted him to reside in the United 
States from on and after September 29, 1946, and he has 
since resided in this country. On September 30, 1948, the 
Rumanian Government rescinded his Rumanian citizen- 
ship and he thereupon became stateless (Pet. par. 1, p. 2; 
Tr. pp. 13, 14); United States ex rel. Malaxa v. Savoretti, 
supra). 

On September 18, 1946, shortly prior to petitioner’s 
arrival in the United States, the Treasury Department 
issued through the Federal Reserve Bank of New York 
License No. NY 807313-A-T (Tr. p. 74) granting peti- 
tioner the benefits of a generally licensed national under 
General License No. 42, as amended (6 F. R. 2907, 11 F. R. 
9340) and License No. NY 807313-B-T unblocking ap- 
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proximately $1,237,000.21 in cash and securities on deposit 
with Chase National Bank of the City of New York in the 
name of N. Malaxa Societate Anonima and $37,142.25 on 
deposit with the same bank in the name of another Ruma- 
nian corporation, N. Malaxa Uzine de Tuburi si Otelarii, 
whose stock was solely owned by petitioner (Tr. p. 73). 
Upon his arrival in this country on September 29, 1946, 
petitioner found the application of his then attorney upon 
which the licenses were issued deficient in certain respects, 
and thereupon he returned them to the Federal Reserve 
Bank without making use of them. License No. NY 
807313-A-T granting petitioner the status of a generally 
licensed national has never been revoked and no notice 
of revocation thereof has ever been given petitioner by 
the Treasury Department or the Office of Alien Property 
(Pet. par. 4, p. 4). 


The Treaty of Peace with Rumania, 61 Stat. 1812, 1813- 
1814, was concluded on February 14, 1957, and came into 
force on September 15, 1947. Article 27, Section 5(c) of 
the Treaty excluded from property in the United States 
belonging to Rumania and Rumanian nationals which may 
be vested and retained property of natural persons of 
Rumanian nationality ‘‘permitted to reside in the country 
in which that property is located or elsewhere in United 
Nations territory.”” The Department of State interpreted 
Article 27, Section 5(¢) as applicable to those persons who, 
on the date of the signing of the Treaty (February 10, 
1947), were permitted to sojourn within the country in 
which the property is located (Pet. pars. 5, 6, pp. 4, 5). 


On April 28, 1947, the Treasury Department issued 
License No. NY 834337-T unblocking and removing from 
the proviso of paragraph 1 of General License No. 94 (10 
F.R. 14814) approximately $1,144,142.25 in cash and secur- 
ities in the accounts of the above-mentioned two Rumanian 
corporations with the Chase National Bank of the City 
of New York and approximately $27,000.00 in an account 
with the same bank in the name of petitioner (Tr. p. 81). 
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The license was issued upon a determination that peti- 
tioner was the owner of all of the stock of the corpora- 
tions and, accordingly, the beneficial owner of the cash 
and securities, and that he is among a class of persons 
whose property it was the policy of the Treasury Depart- 
ment to unblock in view of Section 2 of Public Law 671, 
79th Cong., 2d Sess., Section 32(a) of the Trading with the 
Enemy Act, as amended, 50 U.S.C.A. Appendix, § 32 (Pet. 
par. 7, pp. 5-6; Tr. p. 16). 


Senator Morton, then Assistant Secretary of State for 
Congressional Relations, advised the Senate Committee 
on Foreign Relations, 84th Cong., 1st Sess., on July 8, 
1955, at the hgaring on the bill (H. R. 6382), which be- 
came Public Law 285, 84th Cong., 1st Sess. on August 9, 
1955, and amended the International Claims Settlement 
Act of 1949, “hat blocked property within the United 
States belonging to natural persons who are nationals 
of Hungary, Rumania, and Bulgaria would not be vested 
under the bill since it is not wished to alienate the 
support of friendly nationals of those countries or im- 
pair their faith in the United States. Sidney Gross, 
then Chief, Legal and Legislative Section, Office of Alien 
Property, stated at the same hearing that the purpose of 
the bill was to authorize vesting of assets in this country 
owned by those countries or by their nationals other than 
natural persons in the implementation of the treaties of 
peace with those countries (Pet. par. 8, p. 6). 


In explaining H. R. 6382, which became Public Law 285, 
Congressman Richards, who was in charge of the legisla- 
tion, stated on the floor of the House on June 23, 1955, 
that under the bill the blocked property of natural persons 
“is not confiscated’; their property ‘‘remains blocked’; 
and ‘‘whenever it is possible for the unfortunate people 
of * * * Rumania to enjoy the right to own property, it 
is expected this property will be returned to them.’’? The 
Committee Reports on the bill state that it authorizes the 
vesting and liquidation of currently blocked assets of the 
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Governments of Bulgaria, Hungary and Rumania and of 
their nationals other than natural persons (Pet. pars. 9, 
10, pp. 6, 7). 


On December 1, 1955, the official in the Office of Alien 
Property in charge of the vesting of Rumanian assets 
stated in a memorandum that a memorandum from the 
Director, Office of Alien Property, informed him that it 
is the policy of the Department to unblock property owned 
by a former resident of an Iron Curtain country who had 
established his residence outside of that area, and indicated 
that this policy would apply to petitioner except that peti- 
tioner might intend to return to Rumania in view of exclu- 
sion proceedings by the Immigration and Naturalization 
Service then pending against petitioner. These proceedings 
were subsequently terminated by an order of the Attorney- 
General, dated September 5, 1958, affirming a determina- 
tion, dated June 4, 1958, of the Board of Immigration 
Appeals that petitioner was not excludable from the United 
States and ordering his admission for permanent resi- 
dence (Pet. par. 12, pp. 7-8). 


In 1956 petitioner applied to the Director, Office of Alien 
Property, for a license unblocking the above-mentioned 
sum of $90,006.25, which, due to a mistake, was not included 
in his applications which resulted in the licenses of Sep- 
tember 18, 1946 and April 28, 1947 unblocking all his then 
known assets (Pet. par. 13, p. 8, Tr. pp. 31, 46-47). On 
April 25, 1956, petitioner also applied to the Director for 
a license unblocking $7,962.00 in his personal account with 
the Swiss Bank Corporation (Pet. par. 16, p. 9). 


Without acting upon the application to unblock the 
$90,006.25, the Director, Office of Alien Property on March 
22, 1957 vested said sum by Vesting Orders Nos. S. A.-166 
and §. A.-167. (Pet. pars. 13, 16, pp. 8, 9). 


On or about April 1, 1958, petitioner filed his claim for 
the return of the vested sum of $90,006.25. Thereafter, 
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and on April 17, 1958, the Director, Office of Alien Prop- 
erty, issued a License No, NY 873401 unblocking the sum 
of $7,962.00 in petitioner’s personal account with the Swiss 
Bank Corporation and authorizing the New York Agency 
of the bank to debit the blocked account on its books of 
its Basle Office and to pay the amount to petitioner (Pet. 
pars. 15, 16, pp. 8, 9; Tr. p. 34). 


On January 23, 1963 the Acting Director, Office of Alien 
Property, made an order finding that petitioner is ineligi- 
ble to receive a return of vested property under either 
Sections 207(b) or 207(c) of the International Claims Set- 
tlement Act of 1949, as amended, and dismissing and dis- 
allowing petitioner’s claim (Pet. par. 17, p. 9). 


Moreover, in his notice of claim for the return of the 
$90,006.25, petitioner asserted in the supplement to Sched- 
ule 9A (i) that he ‘‘is not a national of Rumania’’ 
(Tr. 17). 


The following additional facts alleged in the petition 
at pages 9-10, not having been denied by respondent’s 
answer, must also be accepted as true: 


In or about July, 1958 the Director, Office of Alien 
Property, unblocked in favor of Nicu Butculeseu, a na- 
tional and resident of Rumania until December 30, 1947, 
who did not enter the United States until 1948, approxi- 
mately $70,000.00 representing a portion of a debt of 
Caterpillar Tractor Co., Peoria, Illinois, owned as of Sep- 
tember 15, 1947, directly or indirectly, by Nicu Butculescu 
Societate -:. Commandite, a Rumanian national, as defined 
by Executive Order No. 8389, as amended, and not a nat- 
ural person, and vested the balance of the debt by Vesting 
Order S. A.-260, F. R. August 7, 1958, 6023 (Pet. pp. 9- 
10; Tr. pp. 42, 49-50). On June 29, 1950, the Director, 
Office of Alien Property, issued License No. 863845 un- 
blocking the account on the books of Kraus Bros. & Co., 
Ine., New York City, of J. Zwack & Co., Budapest, Hun- 
gary, composed of John, Bela and Dora Zwack, all of 
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whom were nationals and residents of Hungary as defined 
in the Executive Order, and residents of Hungary prior 
to, on and after September 15, 1947 (Pet. p. 10; Zwack 
€ Co. v. Kraus Bros. & Co. Inc., 133 F. Supp. 929 at 933, 
affirmed 2 Cir., 237 F. 2d 255). 


The Constitutional Provision, Treaty, Statute, Execu- 
tive Order, General Ruling and General Licenses 
Involved 


The relevent provisions of the Treaty of Peace with 
Rumania, the International Claims Settlement Act of 1949, 
as amended, Executive Order No. 8389, as amended, Gen- 
eral Ruling No. 4, General License No. 42 and General 
License No. 94 are set forth in the Supplement, infra 
(pp. 33, et seq.). 


Statement of Points 


1. The vesting of the sum of $90,006.25 belonging to 
and owned by petitioner, who has been permitted to reside 
and has resided in the United States since September 29, 
1946, was in violation of Article 27 of the Treaty of Peace 
with Rumania which was concluded on February 10, 1947 
and came into force on September 15, 1947 and, therefore, 
illegal and void. 


2. In enacting Public Law 285, 84th Cong., 1st Sess., 
which amended the International Claims Settlement Act 
of 1949, in the implementation of the Treaty, Congress in- 
tended that blocked property within the United States be- 
longing to or owned by natural persons should not be 
vested and retained under the Act, but that the vesting 
and retention should be limited to the property of the 
Rumanian Government, corporations, and business entities, 
and, therefore, the petitioner is eligible for the return of 
the property. 


3. In order that the Congressional purpose may not fail 
the condition in Section 207(b) that the claimant be a per- 
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son other than a national of Rumania as defined in Execu- 
tive Order 8389, as amended, must be construed as refer- 
ring to corporations and business entities, which are in- 
cluded in the Order’s definition, and not to natural persons. 


4. The Treasury Department in 1946 and 1947 con- 
ferred upon petitioner the status of a generally licensed 
national and determined that he was no longer a national 
of Rumania as defined in Executive Order No. 8389, as 
amended, and that he is eligible for return of vested prop- 
erty which detérmination was recognized by the Director, 
Office of Alien Property, on April 17, 1958 by unblocking 
and not vesting other property owned by petitioner which 
the Director Yee required to vest if petitioner is a national 
of Rumania a¢ defined in the Order and, therefore, the 
Acting Director, Office of Alien Property, erred in finding 
that petitioner is ineligible for return of the vested prop- 
erty under Sebtion 207(b) of the International Claims 
Settlement Act cf 1949, as amended. 


5. By unblogking in or about July, 1958, and not vest- 
ing approximately $70,000.00 indirectly owned by one 
Nicu Butculescu, a national and resident of Rumania until 
December 30, 1947, who did not enter the United States 
until 1948, the Director, Office of Alien Property, recog- 
nized and determined that under Public Law 285 property 
owned, directly or indirectly, by natural persons of 
Rumanian nationality, as defined in Executive Order No. 
8389, as amended, was not to be vested. 


6. The Acting Director, Office of Alien Property, erred 
in disallowing petitioner’s claim under Section 207(b) by 
virtue of the mandate in Section 207(c) of the Act. 


7. The vesting on March 22, 1957 of petitioner’s prop- 
erty is in violation of the Fifth Amendment of the Consti- 
tution of the United States. 


8. The finding of the Acting Director, Office of Alien 
Property, that petitioner is not eligible to receive a return 
f 
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of vested property under either Sections 207(b) or 207(c) 
of the Act, as amended, is erroneous, contrary to law and 
prior determinations of the Director, Office of Alien Prop- 
erty, and unsupported by substantial evidence on the rec- 
ord considered as a whole. 


Summary of Argument 


The Treaty of Peace with Rumania was concluded on 
February 10, 1947, and came into force on September 15, 
1947. Under Section 1 of Article 27 of the Treaty, only 
property belonging to a Rumanian national on September 
15, 1947 was to be vested. However, Article 27, Section 
5(c) of the Treaty excluded from property in the United 
States belonging to Rumania and Rumanian nationals 
which may be vested and retained the property of natural 
persons of Rumanian nationality ‘‘permitted to reside in 
the country in which that property is located or elsewhere 
in United Nations territory.”” The State Department, ac- 


cording to a memorandum of the Office of Alien Property, 
interpreted this section of the Treaty as applicable to those 
persons who, on the date of the signing of the Treaty, are 
permitted to sojourn within the country in which the 
property is located. Petitioner, having resided in the 
United States since September 29, 1946, comes within 
Article 27, Section 5(¢) of the Treaty. 


It was for the avowed purpose of carrying the Treaty 
into effect that H.R. 6382 was passed by Congress and 
approved on August 9, 1955, as Public Law 285, 84th Cong., 
Ist Sess., amending the International Claims Settlement 
Act of 1949 by adding thereto Sections 201-215 of the Act. 


At the hearing on July 8, 1955 before the Senate Com- 
mittee on Foreign Relations, 84th Cong., Ist Sess., on H.R. 
6382, Senator Fulbright stated, among other things, his 
understanding to be that the bill authorized the vesting 
and liquidation of blocked assets of the Governments of 
Hungary, Rumania and Bulgaria and their nationals 
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“‘other than natural persons”. Senator Morton, then 
Assistant Secretary of State for Congressional Relations, 
and who presented the bill, advised the Committee at the 
hearing that the Department of State is of the opinion 
that the property of natural persons should be excluded 
from the vesting program because the assets of natural 
persons are relatively small in amount and the United 
States does not wish to alienate the support of friendly 
nationals of those countries or impair their faith in the 
United States. The Chief, Legal and Legislative Section, 
Office of Alien Property, which assisted in preparing the 
vesting provisions of the bill, stated at the hearing that 
the purpose of the bill is in general to authorize the vest- 
ing of certain assets in the United States owned by those 
countries other than natural persons in the implementation 
of the treaties of peace with those countries and that the 
assets of natural persons which had been vested during 
World War II under the Trading with the Enemy Act 
would be divested and retained in blocked accounts. 


Congressman Richards, who was in charge of the legis- 
lation on the floor of the House, stated, in answer to 
specific inquiries whether the bill does not involve the 
confiscation of the property of natural persons of Bulgaria, 
Hungary and Rumania, that the property of these indi- 
viduals ‘‘is not confiscated’’, it ‘‘remains blocked’’, and 
“‘whenever in the future it is possible for the unfortunate 
people’’ of those countries ‘‘to enjoy the right to own 
‘property, it is expected this property will be returned 
to them.’’ In H. Rep. 624, 84th Cong., Ist Sess., it was 
made clear (p. 3) that assets of natural persons ‘‘are not 
to be taken under this bill’? and “‘[SJhould such assets 
already have been vested, they or their proceeds will be 
returned to blocked accounts’? for ‘vesting is limited to 
assets belonging to 1 of the 3 Governments, corporations, 
or other business entities.”’ 


The Congressional intent not to vest and liquidate the 
property of natural persons constitutes the law, and to 
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avoid a consequence which Congress clearly did not intend 
the provision in Section 207(b) of the Act for the return 
of property covered by a notice of claim whenever the 
designee shall determine that the claimant is a person other 
than a national of Rumania as defined in Executive Order 
No. $389, as amended, is not to be interpreted literally but 
should be construed as referring to Rumanian corporations 
and other business entities, which are also included in the 
Order’s definition of the term ‘‘national’’, and not to 
claimants who are natural persons. 


Indeed, the Director, Office of Alien Property, deter- 
mined that the interest of a Rumanian natural person in 
a Rumanian business entity is not to be vested and re- 
tained when in or about July, 1958 he issued a license 
unblocking in favor of Nicu Butculescu, a national and 
resident of Rumania until December 30, 1947, who had 
not entered the United States until 1948, approximately 
$70,000.00 representing a portion of a debt of Caterpiller 
Tractor Co., Peoria, Illinois, owned as of September 15, 
1947, directly or indirectly, by Nicu Butculeseu Societe 
en Commandite, a Rumanian national, as defined by Execu- 
tive Order No. 8389, as amended, and not a natural person, 
and vested the balance of the debt. 


Therefore, petitioner is eligible for the return of vested 
property under Section 207(b) of the Act, and the finding 
of the Acting Director that he is not eligible resulting 
in his Order of Dismissal and Disallowance of petitioner’s 
claim has brought about a result completely at variance 
with the purpose of the Act. 


Moreover, the Treasury Department, by issuing the li- 
censes in 1946 and 1947 unblocking all of petitioner’s then 
known property, conferred upon him the status of a gen- 
erally licensed national and thereby determined that he was 
not a national of Rumania as defined in Executive Order 
No. 8389, as amended, and eligible under Section 32(a) 
of The Trading with the Enemy Act for return of vested 
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property. This determination of eligibility was adopted 
and followed My the Director, Office of Alien Property, on 
April 17, 195S,by the issuance of a license unblocking and 
not vesting $7,962.00 held in petitioner’s account with the 
Swiss Bank Corporation. 


Since the Rumanian Government had rescinded peti- 
tioner’s Rumanian citizenship by a decree dated Septem- 
ber 30, 1948, ke was stateless on March 22, 1957, the date 
of the Vesting Orders herein, and, since he is the owner 
of 100% of the stock of the Malaxa Corporation, his claim 
should have been allowed under Section 207(b) by virtue 
of the mandate in Section 207(c) of the Act. 


The vesting of petitioner’s property on March 22, 1957, 
is in violation of the Fifth Amendment of the Constitution 
of the United States for he was not then an enemy of 
the United States—the Treaty of Peace with Rumania 
having come into effect on September 15, 1947—and it was 
the intent of Congress that his property was not to be 
vested and liquidated under Public Law 285. 


In view of the foregoing the finding that petitioner is 
not eligible to receive a return of vested property under 
either Section 207(b) or 207(c) of the International Claims 
Settlement Act of 1949, as amended, is erroneous, con- 
trary to law and prior determinations of the Director, 
Office of Ali Property, and unsupported by substantial 
evidence on t. 


record considered as a whole. 
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ARGUMENT 
I 


Since Article 27 of the Treaty of Peace with Ru- 
mania provides that property belonging to natural 
persons of Rumanian nationality permitted to reside 
within the United States shall not be vested, and since 
the Congressional purpose in implementing the Treaty 
by Public Law 285, 84th Cong., 1st Sess., was not to 
vest and liquidate blocked property belonging to 
natural persons, the vesting of the sum of $90,006.25 
belonging to and owned by petitioner, who has been 
permitted to reside and has resided within the United 
States since September 29, 1946, was in violation of 
the law and, therefore, he is eligible for the return of 


said property. 


a) The explicit provision of the Treaty not to vest 


property belonging to natural persons permitted to reside 
in the United States. 


Article 27 of the Treaty of Peace with Rumania, 61 Stat., 
1812, 1813-1814, which was concluded on February 10, 
1947, and came into force between that country and the 
United States on September 15, 1947, contains in Article 
27 thereof the following: 


“*1. Each of the Allied and Associated Powers shall 
have the right to seize, retain, liquidate or take any 
other action with respect to all property, rights and 
interests which at the coming into force of the present 
Treaty are within its territory and belong to Rou- 
mania or to Roumanian nationals * * °. 


“*5. The property covered by paragraph 1 of this 
Article shall be deemed to include Roumanian prop- 
erty which has been subject to control by reason of a 
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state of war existing between Roumania and the 
Allied or Associated Power having jurisdiction over 
the property, but shall not include: 
See 

“‘(c) Property of natural persons who are Rou- 
manian ndtionals.permitted to reside within the terri- 
tory of the country in which Property is located or 
to reside elsewhere in United Nations territory. * * *.”’ 


Thus the Treaty, which is a law of the land, specifically 
excludes en vesting the blocked property within the 
United States!of Rumanian natural persons permitted to 
reside within the United States and, since petitioner has 
been permitted to reside and has resided in this country 
since September 29, 1946, the vesting of his property was 
in violation of the law. 


b) The intent of Congress that the property of natural 
persons should not be vested and liquidated under Public 
Law 285, 84th Cong., 1st Sess. 


In Harrison v. Northern Trust Company, 317 U. 8. 476, 
479, the Suprefme Court said: 


“But words are inexact tools at best and for that 
reason there is wisely no rule of law forbidding resort 
to explanatory legislative history no matter how 
‘clear the words may appear on ‘‘superficial examina- 
tion.”?’ United States v. American Trucking Ass’ns, 
310 U. S. 534, 548, 544.7” 


It was for the avowed purpose of carrying the Treaty 
into effect that H. R. 6382 was passed and approved on 
August 9, 1955, as Public Law 285, 84th Cong., 1st Sess., 
which added Sections 201-215 to the International Claims 
Settlement Act’ of 1949, as amended. 


Senator Fulbright stated, at the Hearings on July 8, 1955 
before the Senate Committee on Foreign Relations, 84th 
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Cong., 1st Sess., which then had before it H. R. 6382 to 
amend the International Claims Settlement Act of 1949, 
as amended, that (Hearings p. 1): 


““We are meeting here this morning to give considera- 
tion to H. R. 6382, a bill to amend the International 
Claims Settlement Act of 1949, as amended, and for 
other purposes. As I understand it, the bill is designed 
to establish a claims program for the benefit of Ameri- 
can nationals who sustained certain kinds of damage 
in the Soviet Union, Italy, and the satellite countries 
of Hungray, Rumania and Bulgaria. For this pur- 
pose, it authorizes the vesting and liquidation of 
blocked assets of these Governments and their na- 
tionals other than natural persons, and charges the 
Foreign Claims Settlement Commission with the ad- 
ministration of the claims procedures in these cases.” 
(Emphasis supplied.) 


Senator Thruston B. Morton, then Assistant Secretary 
of State for Congressional Relations, made a statement 
at the hearing regarding some of the more important policy 
aspects of the bill which contained the following (Hearings 
p. 13): 


‘““ExcLusION FROM VESTING ProcraM oF PROPERTY OF 
Natura. Persons 


The Department of State is of the opinion that the 
property of natural persons should be excluded from 
the vesting program. While the United States has the 
right to seize such property, it is considered unde- 
sirable to take this action; the assets of natural persons 
are relatively small in amount and we do not wish to 
alienate the support of friendly nationals of Bulgaria, 
Hungary, and Rumania or impair their faith in the 
United States. Thus, the legislation provides for 
keeping the assets of natural persons in a blocked 
status subject to release, when, as, and upon such 
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terms as the President or his designee may prescribe.” 
(Emphasis supplied.) 


The following colloquy then took place between Senator 
Smith and Mr. Morton: 


‘‘Senator Smith. Mr. Morton, are those assets of 
natural persons which you are talking about now 
blocked? 

‘“‘Mr. Morton. Yes, sir, they are. 

“Senator Smith. Are they in the blocked funds 
which eould be available for distribution? 

“Mr. Morton. That is correct, sir. 

“Senator Smith. And your suggestion is that in 
the case of the properties of natural persons, as dis- 
tinguished from the other assets, you would not apply 
this vesting principle? 

‘‘Mr. Morton. Those assets that belong to the na- 
tural persons would be retained by the Government 
but not vested in this fund to which the claimants 
would apply. 

“The matter of release will be the subject of further 
study. The Department would favor release under 
appropriate safeguards.’”? (Emphasis supplied.) 


Mr. Morton then went on to state: 


‘On the other hand, the legislation provides for 
the vesting and liquidation not only of the assets of the 
Governments of Bulgaria, Hungary, and Rumania, but 
also of assets belonging to corporations organized 
under the laws of these countries. The Department of 
State has taken this position with respect to corporate 
assets, since the effective appropriation by the Gov- 
ernments of Bulgaria, Hungary, and Rumania of all 
corporate property in those countries has made it 
virtually impossible to determine the rights of the 
former beneficial owners.’’ 
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Sidney Gross, then Chief, Legal and Legislative Sec- 
tion, Office of Alien Property, testified as follows (Hear- 
ings pp. 64-65) : 


“Mr. Gross: It is the position of the Department of 
Justice that the Department’s position in this case 
is merely that of a technical adviser with respect to this 
legislation. 


“‘The Office of Alien Property was requested to assist 
in drafting the vesting provisions of H. R. 6382, be- 
cause of its experience in the administration of the 
Trading With the Enemy Act. 


“‘The purpose of title 2, which includes sections 201 
to 215 of the bill, is in general to authorize the vest- 
ing of certain assets in the United States owned by 
Bulgaria, Hungary, or Rumania, or by nationals of 
those countries other than natural persons. The assets 
proposed for vesting are those still blocked under 
Executive Order 8389 of April 10, 1940, pursuant to 
which World War II blocking controls were adminis- 
tered. 


‘“‘The proceeds of the vested assets would be trans- 
ferred to special funds in the Treasury dedicated to 
the compensation of certain American claimants 
against the Governments of Hungary, Bulgaria and 
Rumania. A small amount of Bulgarian, Hungarian, 
and Rumanian assets was vested under the Trading 
with the Enemy Act during World War II. The pro- 
ceeds of the liquidation of these assets, other than 
assets owned by natural persons, would be transferred 
to special funds in the Treasury. The natural persons’ 
assets would be divested and retained in blocked ac- 
counts under Executive Order 8389, as amended. 


‘“‘Thus title 2 would place all these vested or con- 
trolled pre-war Bulgarian, Hungarian, and Rumanian 
properties in the same status. That is, the property 
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of natural persons would be kept under the blocking 
controls and other property would be diverted to the 
compensation of American claimants. 


“This program is an implementation of the treaties of 
peace with Bulgaria, Hungary, and Rumania, * * *.” 
(Emphasis supplied) 


In H. Rep. 624, 84th Cong., Ist Sess., which accompanied 
the bill, the following is found (p. 3): 


“The treaty of peace with each of the three countries 
[Bulgaria, Hungary, Rumania] provides that the 
United States can seize and liquidate property in the 
United States belonging to such country or its na- 
tionals and apply the proceeds for ‘such purposes 
as it may desire, within the limits of its claims and 
those of its nationals * * *’ against such country. 
es * * ° * 

“‘Title taking, or vesting, is a preliminary step which 
must be taken by the United States Government in 
the case of Bulgarian, Hungarian and Rumanian 
blocked assets. This is necessary to enable the Gov- 
ernment to convert these assets into dollars which 
will be used to pay awards. Title II of the bill pro- 
vides that such liquidation will be undertaken by the 
President or his designee (which presumably will be 
the Office of Alien Property). 


“In connection with this liquidation, the following 
three major types of determination will have to be 
made: 


“2. Whether the property is owned by a natural per- 
son rather than a corporation or government. Assets 
of natural persons are not to be taken under this bill. 
They remain blocked. Should such assets already have 
been vested, they or their proceeds will be returned 
to blocked accounts. Thus vesting is limited to assets 
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belonging to 1 of the 3 Governments, corporations, or 
other business entities.’”? (Emphasis supplied.) 


The following colloquy took place on the floor of the 
House between Congressman Richards, who was in charge 
of the legislation, and Congressmen Hale and Vorys (101 
Cong. Rec., Part 7, 9107) : 


“Mr. Hale: * * * I am further interested in the 
statement that this bill does not involve the confisca- 
tion of the property of natural persons. Am I correct 
in that?’’ 


* * * * * 


“‘Mr. Vorys: I believe the gentlemen is pointing 
out that of the assets of these three ex-enemy countries 
it is proposed to hold, to still block, the assets of 
natural citizens, and only divide up the corporate 
assets. 

“‘Mr. Richards: That is correct. The gentleman 
states it better than I could. The property of these 
individuals is not confiscated. The property remains 
blocked and whenever in the future it is possible for 
the unfortunate people of Bulgaria, Hungary, and 
Rumania to enjoy the right to own private property, it 
is expected this property will be returned to them. 

“Mr. Hale: I want to applaud the committee for 
not confiscating the property of individual nationals 
of these former enemy countries.’’ (Emphasis sup- 
plied) 


The Committee Reports on the bill (2 U. S. Code Cong. 
and Adm. News, p. 2746) state that 


«ce * * the bill authorizes the vesting and liquidation 
of currently blocked assets of the Governments of 
Bulgaria, Hungary and Rumania and of their nationals 
other than natural persons.’’ 
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Manifestly, Congress intended that the property of 
natural persons should not be vested under Public Law 
285, which added Sections 202-215 to the International 
Claims Settlement Act of 1949, but that only the property 
belonging to the Rumanian Government, corporations, or 
other business entities should be vested. This intention is 
the law for, as the Supreme Court said in Barrett v. Van 
Pelt, 268 U. S. 85, 90, citing Stewart v. Kahn, 11 Wall. 493, 
504: 

“‘The intention of the lawmaker constitutes the 
law.”’ 


¢) The condition in Section 207(b) that the claimant be 
@ person other than a national of Rumania as defined in 
Executive Order 8389, as amended, must be construed as 
referring to corporations and business entities and not to 
natural persons. 


The rule is well-settled, that where acceptance of the 
literal meaning of words in a statute leads to results which 
are plainly at variance with the policy of the legislation, 
the legislative purpose will be followed. Even though, 
superficially, the meaning of statutory words appears plain, 
aid to their interpretation may be resorted to in the pur- 
suit of the purpose. In United States v. Public Utilities 
Commission of California, 345 U. S. 295, 315, the Court 
said that legislative history may be resorted to in deter- 
mining the Congressional purpose 


“when the literal words would bring about an end 
completely at variance with the purpose of the stat- 
ute.’’ 


In United States v. Freeman, 3 How. 556, 565, the Court 
said: 


“CA thing which is within the intention of the makers 
of the statute, is as much within the statute, as if it 
were within the letter.’’ 
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In Markham v. Cabell, 326 U. S. 404, 409, the Court said: 


‘The policy as well as the letter of the law is a guide 
to decision. Resort to the policy of a law may be had 
to ameliorate its seeming harshness or to qualify its 
apparent absolutes as Holy Trinity Church v. United 
States, 143 U. S. 457, illustrates.’’ 


See also, 
Lynch v. Overholser, 369 U. S. 705, 710. 


Executive Order 8389, as amended, includes in its defini- 
tion of the term ‘‘national’”’ not only natural persons but 
also 

““Any partnership, association, corporation or other 
organization, organized under the laws of, or which on 
or since the effective date of this Order had or has 
had its principal place of business in such foreign 
country e*¢ 79 


Since the Congressional intent in enacting Publie Law 
285 was not to vest and liquidate the property of natural 
persons, but to limit the vesting to assets belonging to the 
Rumanian Government, corporations, or other business en- 
tities, the provision in Section 207(b) of the Act for the 
return of the property whenever the daaigaes shall detee 

i e tat the clatmant tse person other than @ national ~ 


person Other than a national 


amended, j to be interpreted literally but must be con- 
egendes, jlo be interprefot Werally but must be oon 
business entities and not to natural persons in order to 
avoid @ consequence which Congress clearly did not intend. 


d) The vesting herein was im violation of the law and 
petitioner is eligible for the return of said property. 


Petitioner has been permitted to reside in the United 
States and has resided in this country since September 29, 
1946. Thus, he comes within the Treaty of Peace providing 


" 23 


that Property, belonging to natural persons of Rumanian 
nationality atlits coming into force on September 15, 1947, 
permitted to reside within the United States shall not be 
vested. 


Congress, as demonstrated above, intended that blocked 
property within the United States belonging to or owned 
by natural persons should not be vested. It never intended 
that blocked property of natural persons residing in this 
country since September 29, 1946 should be vested and re- 
tained. 


Indeed, the Director recognized this when he unblocked 
$7,962 belonging to petitioner on April 17, 1958. He also 
recognized this when he unblocked in 1958 $70,000 indirectly 
owned by Nicu Buteulescu, a national and resident of 
Rumania until December 30, 1947, who entered this country 
in 1948. 


Therefore, the vesting of petitioner’s property was in 


violation of the law and he is eligible for a return thereof. 
The finding of the Acting Director, Office of Alien Prop- 
erty, that petitioner is not eligible for a return of the 
vested property resulting in the disallowance and dismissal 
of petitioner’s claim has brought ‘‘about an end completely 
at variance with the purpose of’’ Congress in enacting 
Public Law 285 in implementation of the Treaty. 


As stated by the Supreme Court in Ozawa v. United 
States, 260 U.S. 178, 194: 


“Tt is the duty of this Court to give effect to the 
intent of Congress. Primarily this intent is ascer- 
tained by giving the words their natural significance, 
but if this leads to an unreasonable result plainly at 
variance with the policy of the legislation as a whole, 
we must examine the matter further. We may then 
look to the reason of the enactment and inquire into 
its antecedent history and give it effect in accordance 
with its design and purpose, sacrificing, if necessary, 
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the literal meaning in order that the purpose may not 
fail. See Holy Trinity Church v. United States, 143 
U. S. 457; Heydenfeldt v. Daney Gold Mining Co., 93 
U.S. 634, 638.” 


The Congressional purpose not to vest the property of 
natural persons should have been given effect by the Act- 
ing Director, Office of Alien Property, by finding petitioner 
eligible and allowing his claim, and should be given effect 
by this Court ‘‘in order that the purpose may not fail.’’ 


II 


The Treasury Department, by issuing the licenses in 
1946 and 1947 unblocking all of petitioner’s then 
known property, conferred upon him the status of a 
generally licensed national which removed him from 
the status of a “national of Rumania” and determined 
that he is eligible for return of vested property, which 


determination was adopted and followed by the Di- 
rector, Office of Alien Property, by his license of 
April 17, 1958, and therefore, petitioner is eligible 
for return of the vested property under Section 207 (b) 
of the International Claims Settlement Act of 1949, 
as amended. 


General Ruling No. 4, June 30, 1940, 5 F. R. 2133, as 
amended May 24, 1941, 6 F. R. 2583, issued by the Secre- 
tary of the Treasury, states that any person ‘‘licensed as 
a ‘generally licensed national’ shall, while so licensed, be 
regarded as a person within the United States who is not 
a national of any blocked country * * *.’’ 


General License No. 42, June 14, 1941, 6 F. R. 2907, as 
amended August 27, 1946, 11 F. R. 9340, issued by the 
Secretary, generally licensed any individual who on Octo- 
ber 5, 1945 was in a blocked country other than a mem- 
ber of the generally licensed trade area. 
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On September 18, 1946, shortly prior to petitioner’s 
arrival in this country, the Treasury Department issued 
to petitioner License No. NY 807313-A-T (Tr. p. 74) which 
stated: 


“You [petitioner] are hereby granted the privilege 
of General License No. 42, as amended,’? 


The Treasury Department simultaneously issued to peti- 
tioner License No. NY 807313-B-T unblocking approxi- 
mately $1,237,000.21 in cash and securities on deposit with 
the Chase National Bank of the City of New York in the 
name of N. Malaxa Societate Anonima, the stock of which 
was wholly owned by him, and $37,142.25 on deposit with 
the same bank in the name of another Rumanian corpora- 
tion, whose stock was also solely owned by him. 


Petitioner, having found upon his arrival here that the 
application of his then attorney upon which the licenses 
were issued deficient in certain respects, returned them 
without making use of them. License No. NY 807313-A-T 
granting him the status of a generally licensed national 
has never been revoked and no notice of revocation thereof 
has ever been given petitioner by the Treasury Depart- 
ment or the Office of Alien Property. 


Notwithstanding petitioner’s non-use and return of these 
licenses, they conferred upon him the status of a generally 
licensed national, removed him from the status of a ‘‘na- 
tional of Rumania’’, and constituted a determination that 
he is eligible for return of vested property. 


On April 28, 1947 the Treasury Department issued to 
petitioner License No. NY $34337-T unblocking and re- 
moving from the proviso of General License No. 94, 10 
F. R. 14814, the cash and securities covered by the two 
prior licenses which then amounted to $1,144,142.25 and 
approximately $27,000 in an account with the same bank 
in the name of petitioner (Tr. p. 81). This license was 
issued upon a per ermane On that petitioner was the owner 
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of all of the stock of the corporations and, accordingly, 
the beneficial owner of the cash and securities, and that he 
is among a class of persons whose property it was the 
policy of the Department to unblock in view of Section 
32(a) of the Trading with the Enemy Act, as amended. 


Since it is stated in paragraph 1 of General License No. 
94 that a ‘‘general license is hereby granted licensing all 
blocked countries and nationals thereof” including Ru- 
mania and its nationals ‘‘to be regarded as if such countries 
were not foreign countries designated in’? Executive Order 
No. 8389, as amended, provided that any property in which 
on December 7, 1945 any blocked country (including 
countries licensed thereby) or person therein had any in- 
terest shall continue to be regarded as blocked, it is manifest 
that the license of April 28, 1947, likewise conferred upon 
petitioner the status of a generally licensed national which 
removed him from the status of a ‘‘national of Rumania’, 
and determined his eligibility for return of vested property, 


Moreover, the Director, Office of Alien Property, adopted 
and followed the determinations of the Treasury Depart- 
ment by issuing on April 17, 1958, one year after the vest- 
ing herein, a license unblocking $7,962 in petitioner’s ac- 
count with the Swiss Bank Corporation. 


Surely, this was a determination that petitioner is eligi- 
ble for return of vested property as not being a national 
of Rumania for otherwise the Director, in harmony with 
his contention in this case, was required by Section 202(a) 
of the Act to vest and retain this sum. He cannot take 
the position that he has the authority to unblock and not 
vest some of petitioner’s property because he is not a 
national of Rumania as defined in Executive Order No. 
8389 and seize and confiscate the remainder upon the 
ground that petitioner is a national of Rumania, as defined 
in the Order. This was not the intention of Congress. 


Petitioner is clearly eligible for return of the vested 
property under Section 207(b) of the Act. 
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Ill 


Assuming for the discussion only that petitioner’s 
corporation, which was admittedly a cloak for him in 
his acquisition of the vested sum, was the owner 
thereof, nevertheless, since petitioner was stateless on 
March 22, 1957 and the owner of all of the stock of 
the corporation, petitioner’s claim should have been 
allowed under Section 207(b) by virtue of the mandate 
in Section 207(c) of the International Claims Settle- 
ment Act of 1949, as amended by Public Law 285, 
84th Cong., 1st Sess. 


The Acting Wirector, Office of Alien Property, has not 
disputed, and the respondent concedes, that petitioner’s 
corporation was used by him as a cloak in the acquisition 
of the vested snm for himself. Indeed, this is conclusively 
established by the record (Tr. pp. 24-30). Therefore, the 
petitioner was the direct beneficial owner of the property, 
as a matter of law, at all times prior to the vesting. 


In Hyde v. Shine, 199 U. S. 62, 82, which had before it 
the consideration of the meaning of ‘‘owner”’’ in a Federal 
statute, the Court said that the word ‘‘owner’’ 


‘implies something more than a bare legal title.’’ 


Property held for the benefit of a person by a cloak, 
nominee, agent; trustee, or one acting in any other capacity 
is treated as property directly owned by that person. In 
Societe Internationale, etc. v. Rogers, 357 U. S. 197, the 
action was by a Swiss Holding Company against the At- 
torney-General, as successor to the Alien Property Custo- 
dian, and the United States Treasurer to recover property 
allegedly wrongfully seized during World War II as prop- 
erty owned by an enemy national. The Government chal- 
lenged the plaintiff’s claim of ownership and alleged, 
among other things, that the company had conspired to 
conceal, camaflouge and cloak the ownership of I. G. Farben 
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of the properties located in the United States and countries 
other than Germany in order to avoid seizure and con- 
fiscation in the event of war. Mr. Justice Harlan, writing 
for the Supreme Court, said (357 U.S. at p. 204): 


«* « “ If petitioner can prove its record title to 
General Aniline stock it certainly is open to the Gov- 
ernment to show that petitioner itself is the captive of 
interests whose direct ownership would bar recovery.’’ 


The Courts have uniformly disregarded the record title 
and treated the property as directly owned by the beneficial 
owner where a cloaking transaction was involved. Kind v. 
Clark, 2 Cir., 161 F. 2d 36, certiorari denied 332 U. S. 808; 
Kaname Fujino v. Clark, 9 Cir., 172 F. 2d 384, certiorari 
denied 337 U. S. 937; La Due & Co. v. Rogers, 7 Cir., 259 
F. 2d 905; Standard Oil Co. v. Markham, 64 F. Supp. 656; 
Beck v. Clark, 88 F. Supp. 565, affirmed sub. nom. Beck v. 
McGrath, 2 Cir., 182 F. 2d 315; Feller v. McGrath, 106 F. 
Supp. 147, affirmed sub. nom. Feller v. Brownell, 3 Cir., 201 
F. 2d 670, certiorari denied 346 U. S. 831. 

In the Agreement Relating to the Resolution of Conflict- 
ing Claims to German Enemy Assets (Department of State 
Bulletin, Vol. 18, No. 444, January 4, 1945) it is provided 
as follows: 


“Part V: Interpretation and Application. 


ARTICLE 28. 


“Property which is held for the benefit of a German 
enemy by any individual or body of persons, corporate 
or unincorporate, as a cloak, nominee, agent, trustee 
or in any other capacity, shall be regarded as directly 
owned by that German enemy.’’ (Emphasis supplied.) 


Messrs. Maurer and Simsarian of the State Department 
served as advisers to Russell H. Dorr, U. S. Minister and 
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Delegate to the Interallied Reparation Agency, who repre- 
sented the U. S. Government in the course of the negotia- 
tions leading to the Agreement. 


Messers. Maurer and Simsarian, in their explanation of 
the Agreement, stated, at page 6 of the Bulletin, that 


““property which is cloaked for a German enemy shall 
be regarded as directly owned by that German enemy 
(article 28).?’ 


In his article, “‘Protection of Non-Enemy Interests in 
Enemy External Assets (16 Law and Contemporary Prob- 
lems, No. 3, p. 407), Mr. Maurer, in discussing the various 
seizures of enemy external assets, including Rumanian, 
under the peace treaties with Bulgaria, Hungary and 
Rumania, said, at page 417: 


“‘Cases will also exist where the non-enemy has em- 
ployed an enemy as nominee, agent, dummy, or cloak 
to hold the title. Vesting countries have never hesi- 
tated to look behind such facades to seize property as 
being owned by an enemy and so should reciprocally 
give protection to an non-enemy in this kind of case.”? 


And again in jhe footnote: 


“It would appear to do violence to the intention of the 
treaties and agreements dealing with external assets 
seizures t§ construe ‘property belonging to’ or ‘prop- 
erty owned by’ an enemy national to cover cases where 
the enemy national holds the title as nominee, agent, 
dummy, ete. 
* * * 

«“* * * Tt seems proper * * * not to construe ‘belonging 
to’ or ‘property owned by’ as covering simple legal 
title.”’ 


Manifestly, petitioner was at all times prior to the vest- 
ing herein the direct beneficial owner of the property, 
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notwithstanding that the bare record title was in his cor- 
poration’s name. 


Assuming for the discussion only that petitioner’s corpo- 
ration was the owner of the property at the date of vesting, 
nevertheless, he is eligible for return of the property and 
his claim should have been allowed under Section 207(b) 
by virtue of the mandate in Section 207(c) of the Act which 
provides in pertinent part as follows: 


“‘The claim of any person based on his ownership of 
shares of stock or other property at the date of vesting 
thereof under section 202 (a) shall be allowable under 
subsection (a) or (b) of this section if 25 per centum 
or more of the outstanding capital stock or other pro- 
prietary interest in the corporation was owned at such 
date by nationals of countries other than * * * Rumania, 
* * *? (Emphasis supplied). 


It is to be noted that the term ‘‘nationals of countries 
other than’’ is not there defined. But the sentence fol- 
lowing the quoted provision indicates that the term means 
citizens or subjects of countries other than the mentioned 
enemy countries for it states that the claim of a national 
of a foreign country shall be satisfied after certification 
by the State Department that the country of the national 
accords protection to United States nationals in similar 
types of cases. The intent is clear that, if a claimant own- 
ing at least 25% of the stock of a Rumanian or other 
enemy corporation is not a citizen or subject of Rumania 
or any other enemy country at the date of vesting, he is 
eligible for return and his claim, to the extent of his stock 
interest, ‘‘shall be allowable’? under Section 207(b). 


Petitioner was deprived of his Rumanian citizenship 
by the Rumanian Government on September 30, 1948. 
That he became stateless was found as a fact by Judge 
Wilkin (United States ex rel. Malaxa v. Savoretti, 139 F. 
Supp. 143, 147). Manifestly, he was not on March 22, 
1957, the date of the ‘vesting, a citizen or subject of 
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Rumania and, therefore, since he was admittedly the owner 
of all the stock of his corporation on such date, he is 
eligible for return of the vested property and his claim 
“shall be allowable under’? subsection (b) of Section 207 
of the Act. 


IV 


The vesting of petitioner’s property is in violation 
of the Fifth Amendment of the Constitution of the 
United States. 


The Trading with the Enemy Act does not authorize the 
Director, Office of Alien Property, to seize property of an 
enemy after the State of War has been officially termi- 
nated. Miller v. Rouse, 2 Cir., 276 F. 715; Matheson v. 
Hicks, 10 F. 2d 872; Sutherland v. Guaranty Trust Com- 
pany, 2 Cir., 11 F. 2d 696. 


As stated by the Court in Brownell v. Edmunds, 110 F. 


Supp. 828, 833, affirmed 4 Cir., 209 F. 24 349: 


““* * * By the express terms of the Trading With the 
Enemy Act, the Alien Property Custodian is only 
authorized to vest in himself for the benefit of the 
United States, property of enemy nationals during 
the time of war.’? 


The Treaty of Peace with Rumania came into force on 
September 15, 1947. It specifically excluded from prop- 
erty in the United States which may be vested and re- 
tained the property of natural persons of Rumanian na- 
tionality permitted to reside in the United States or else- 
where in United Nations territory. 


Thus petitioner on March 22, 1957, the date of vesting, 
was not an enemy but an alien friend of the United States. 


As demonstrated above in Point I Congress intended in 
enacting Public L: w 285, 84th Cong., 1st Sess., that the 
blocked property of natural persons should not be vested. 


. 
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Since petitioner was on the date of the vesting, and still 
is, an alien friend and, since the property belonging to 
him was excluded from vesting, he was entitled to the pro- 
tection of the Fifth Amendment of the Constitution of the 
United States. In taking his property the Government 
became obligated to pay petitioner just compensation, and 
this obligation is only satisfied by the return of the vested 
property. 

In Russian Volunteer Fleet v. United States, 282 U. 8. 
481, Mr. Chief Justice Hughes said, at page 489: 


“‘The petitioner was an alien friend, and as such 
was entitled to the protection of the Fifth Amendment 
of the Federal Constitution. * * * Exerting by its 
authorized agent the power of eminent domain in 
taking the petitioner’s property, the United States 
became bound to pay just compensation. * * * And 
this obligation was to pay to the petitioner the equiva- 
lent of the full value of the property contemporane- 


ously with the taking.’’ 


CONCLUSION 


The finding that petitioner is not eligible for return 
of vested property under either Section 207(b) or 
207(c) of the International Claims Settlement Act of 
1949, as amended, is erroneous, contrary to law and 
prior determinations of the Director, Office of Alien 
Property, and unsupported by substantial evidence on 
the record considered as a whole. 


Judgment should be entered setting aside the Acting 
Director’s Order of January 23, 1963 and directing 
that the vested sum of $90,006.25 be returned to 
petitioner. 

Respectfully submitted, 


Nicotar Mawaxa, 
Petitioner pro se. 
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SUPPLEMENT 


1. Treaty of Peace with Rumania, 61 Stat. 1812, 1813- 
1814; 


Artile 27 


1. Each of the Allied and Associated Powers shall 
have the right to seize, retain, liquidate or take any 
other action with respect to all property, rights and 
interests which at the coming into force of the present 
Treaty are within its territory and belong to Roumania 
or to Roumanian nationals * * *, 


* * * . * * 


5. The property covered by paragraph 1 of this 
Article shall be deemed to include Roumanian property 
which has been subject to control by reason of a state 
of war existing between Roumania and the Allied or 
Associated Power having jurisdiction over the prop- 
erty, bui shall not include: 


(c) Property of natural persons who are Roumanian 
nationals permitted to reside within the territory of 
the country in which Property is located or to reside 
elsewhere in United Nations territory. * * * 


2. The International Claims Settlement Act of 1949, as 
amended by Public Law 285, 84th Congress, 1st Sess., 69 
Stat. 562, 22 U.S.C.A. § 1631, and further amended by Sec- 
tion 33 of Public Law 85-791, 85th Congress, 2nd Sess., 72 
Stat. 951, 22 U.S.C.A. § 1631f(b) : 

Sec. 202(a) [22 U.S.C.A. § 1631a], Property owned 
by Bulgaria, Hungary and Rumania or any national 
thereof—Vesting of property; liquidation; disposition 
of net proceeds. 

(a) In accordance with * * * article 27 of the treaty 
of peace wi’ h Rumania, any property which was blocked 
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in accordance with Executive Order 8389 of April 10, 
1940, as amended, and remains blocked on August 9, 
1955, and which, as of September 15, 1947, was owned 
directly or indirectly by Bulgaria, Hungary and 
Rumania or by any national thereof as defined in such 
Executive order, shall vest in such officer or agency 
as the President may from time to time designate and 
shall vest when, as, and upon such terms as the Presi- 
dent or his designee shall direct. * * * 
Notwithstanding the preceding provisions of this 
subsection any such property determined by the Presi- 
dent or his designee to be owned directly by a natural 
person shall not be vested under this subsection but 
shall remain blocked subject to release when, as, and 
upon such terms as the President or his designee may 
prescribe. If, at any time within one year from the 
date of the vesting of any property under this sub- 
section, the President or his designee shall determine 
that it was directly owned at the date of vesting by a 
natural person, then the President or his designee 
shall divest such property and restore it to its blocked 
status prior to vesting, subject to release when, as, 
and upon such terms as the President or his designee 
may prescribe, or if such property has been liquidated, 
shall divest the net proceeds thereof and carry them 
in blocked accounts with the Treasury, bearing no 
interest, in the name of the owner thereof at the date 
of vesting subject to release when, as, and upon such 
terms as the President or his designee may pre- 


seribe. * * * 
° * * *. ° ° 


Section 207 [22 U.S.C.A. § 1631f] : 


(b) Any person who has not instituted a suit under 
the provisions of subsection (a) of this section may 
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file a notice of claim under oath for the return of any 
property, or the net proceeds thereof, vested in a 
designee of the President pursuant to section 1631(a) 
of this title and held by such designee. Such notice 
of claim shall be filed with said designee and in such 
form and containing such particulars as said designee 
shall require. Said designee may return any prop- 
erty so claimed, or the net proceeds thereof, whenever 
he shall determine— 


(1) that the claimant is a person other than Bul- 
garia, Hungary, or Rumania, or a national thereof 
as defined in Executive Order 8389 of April 10, 1940, 
as amended; and 


(2) that the claimant was the owner of such prop- 
erty immediately prior to its vesting, or is the suc- 
cessor in interest of such owners by inheritance, 
devise, or bequest. 


Any person whose claim is finally denied in whole 
or in part by said designee may obtain review of such 
denial by filing a petition therefor in the United States 
Court of Appeals for the District of Columbia Circuit. 
Such petition for review must be filed within sixty 
days after the date of mailing of the final order of 
denial by said designee and a copy shall forthwith be 
transmitted to the said designee by the clerk of the 
court. Within forty-five days after receipt of such 
petition for review, or within such further time as the 
court may grant for good cause shown, said designee 
shall file an answer thereto, and shall file with the court 
the record of the proceedings with respect to such 
claim, as provided in section 2112 of Title 28. The 
court may enter judgment affirming the order of the 
designee; or, upon finding that such order is not in 
accordance with law or that any material findings upon 
which such order is based are unsupported by substan- 
tial evidence, may enter judgment modifying or setting 
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aside the order in whole or in part and (1) directing 
a return of all or part of the property claimed, or 
(2) remanding the claim for further administrative 
proceedings thereon. If a notice of claim is filed under 
this subsection, the property which is the subject of 
such claim, or, if liquidated, the net proceeds thereof, 
shall be retained in the custody of said designee until 
any final order of said designee or any final judgment 
or decree which shall be entered in favor of the claim- 
ant shall be fully satisfied, or until a final order of said 
designee or a final judgment or decree shall be entered 
against the claimant, or the claim or suit otherwise 
terminated. 

(ce) The sole relief and remedy of any person hav- 
ing any claim to any property vested pursuant to sec- 
tion 1631a(a) of this title shall be that provided by the 
terms of subsection (a) or (b) of this section, and in 
the event of the liquidation by sale or otherwise of 
such property, shall be limited to and enforced against 
the net proceeds received therefrom and held by the 
designee of the President. The claim of any person 
based on his ownership of shares of stock or other 
proprietary interest in a corporation which was the 
owner of property at the date of vesting thereof under 
section 1631(a) of this title shall be allowable under 
subsection (a) or (b) of this section if 25 per centum 
or more of the outstanding capital stock or other pro- 
prietary interest in the corporation was owned at such 
date by nationals of countries other than Bulgaria, 
Hungary, Rumania, Germany, or Japan. But no such 
claim of a national of a foreign country shall be satis- 
fied except after certification by the Department of 
State that the country of the national accords protec- 
tion to nationals of the United States in similar types 
of cases. 


* ° * * * * 
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3. Executive Order No. 8389, April 10, 1940, 5 F. R. 
1400, as amended by Executive Order No. 8785, June 14, 
1941, 6 F. R. 2897: 


Section 3. The term “foreign country designated 
in this Order’? means a foreign country included in 
the following schedule, and the term “effective date 
of this Order’’ means with respect to any such foreign 
country, or any national thereof, the date specified in 
the following schedule: 


(e) October 9, 1940— 


Rumania; 


Section 5.’ 


E. The term ‘‘national’’ shall include, 


(i) Army person who has been domiciled in, or a 
subject, gitizen or resident of a foreign country at 
any time on or since the effective date of this Order. 


(ii) Any partnership, association, corporation or 
other organization, organized under the laws of, or 
which on or since the effective date of this Order 
had or has had its principal place of business in such 
foreign cyenty, itd 


The Secretary of the Treasury shall have full power 
to determine that any person is or shall be deemed 
to be a ‘‘national’’ within the meaning of this defini- 
tion, and the foreign country of which such person is 
or shall be deemed to be a national 


* * s * ° 
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4. General Ruling No. 4, June 30, 1940, 5 F. R. 2133, as 
amended May 24, 1941, 6 F. R. 2583: 


Except as specifically provided herein or otherwise, 
all definitions appearing in Executive Order No. 8389 
of April 10, 1940, as amended, and the Regulations 
issued thereunder, shall apply to the terms employed 
in all rulings, licenses, instructions, etc., and, in addi- 
tion, the following definitions and rules of interpreta- 
tion are prescribed: 


(7) Any person licensed as a ‘‘generally licensed 
national’? shall, while so licensed, be regarded as a 
person within the United States who is not a national 
of any blocked country; Provided, however, that the 
licensing of any person as a ‘‘generally licensed 
national’’ shall not be deemed to suspend in any way 
the requirements of the Order and Regulations re- 
lating to reports, and the production of books, docu- 
ments, records, ete. * * * 


e * * * * ° 


5. General License No. 42, June 14, 1941, 6 F. R. 2907, as 
amended August 27, 1946, 11 F. R. 9340: 


(1) Persons licensed. A general license is hereby 
granted licensing as a generally licensed. national 


(a) any individual in the United States, except an 
individual who on October 5, 1945 was in a blocked 
country other than a member of the generally licensed 
trade area, and 


(b) any. partnership, association, corporation, or 
other organization which is a national of a blocked 
country solely by reason of the interest of persons 
licensed hereby. 
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6. General License No. 94, December 7, 1945, 10 F. R. 
14814 as amended: 


(1) Blocked countries generally licensed subject to 
certain conditions.—A general license is hereby granted 
licensing all blocked countries and nationals thereof 
(excepting the following countries and nationals 
thereof: (i) Germany and Japan, (ii) Portugal, Spain, 
Sweden, Switzerland, Liechtenstein, and Tangier) to be 
regarded as if such countries were not foreign coun- 
tries designated in the order: Provided, That 


(a) Any property in which on the effective date 
hereof arly of the following had an interest: (i) any 
blocked country (including countries licensed hereby) 
or person therein; or (ii) any other partnership, 
association, corporation, or other organization, which 
was a national of a blocked country (including coun- 
tries licensed hereby) by reason of the interest of 
any such country or person therein; or 


(b) Any income from such property accruing on 
or after the effective date hereof 


shall continue to be regarded as property in which a 
blocked country or national thereof has an interest 
and no payment, transfer, or withdrawal or other deal- 
ing with respect to such property shall be effected 
under, or be deemed to be authorized by, this para- 
graph. s 

s * * . & * 

(6) Effective date.—The effective date of this gen- 
eral license shall be December 7, 1945, except that it 
shall be October 5, 1945, as to France and November 
20, 1945, as Belgium. 


. The Constifation, Fifth Amendment: 


No person shall * * * be deprived of * * * property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation. 
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QUESTIONS PRESENTED 


1. Whether the Director of the Office of Alien Property 
acted in acdordance with law, in finding that petitioner 
was ineligible for a return of vested property under Sec- 
tion 207(b) or 207(c) of the International Claims Set- 
tlement Act of 1949, as amended, upon the ground that 
petitioner was a national of Rumania within the mean- 
ing of Executive Order 8389, as amended. 


2. Whether the vesting under Vesting Orders SA 166 
and SA 167 was valid, under the provisions of the Act 
and the provisions of Article 27 of the Treaty of Peace 
with Rumania. 
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IN THE 


United States Court of Appeals 
For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,698 


NICOLAE MALAXA, PETITIONER 
Vv. 


ROBERT F. KENNEDY, ATTORNEY GENERAL OF THE 
UNITED STATES, RESPONDENT 


On Petition For Judicial Review of Order of 
Acting Director, Office of Alien Property 


BRIEF FOR RESPONDENT 


INTRODUCTORY STATEMENT 


Our “Answer for the Respondent in Opposition”, al- 
ready on file in the present proceeding, sets forth our 
statement of the case and the points and authorities we 
rely upon for affirmance of the January 23, 1968 deter- 
mination of the Acting Director of the Office of Alien 
Property. We respectfully request that that Answer be 
deemed incorporated herein as part of this brief. 


+ Twenty-five copies of the Answer were filed with the Court on 
April 25, 1963. 


(1) 


2 
ARGUMENT 


1. The suit herein was brought under Section 207(b) 
of the International Claims Settlement Act of 1949, as 
amended (22 U.S.C. 1631f(b)), for the return of proper- 
ty vested under the Act (Pet. Br. 1).? The property was 
properly and legally vested (Resp. Answer, pp. 10-14) 
as petitioner appears to admit (Pet. Br. 2). Section 
207(b) of the Act (Resp. Answer p. 6) authorizes the 
Attorney General to return property whenever he shall 
determine that the claimant is a person other than a 
national of Rumania as defined in Executive Order No. 
8389, as amended (12 U.S.C. 95a, note). A national is 
defined as any person who has been domiciled in, or a 
subject, citizen or resident of Rumania at any time on or 
since October 9, 1940.‘ (Resp. Answer p. 8). Petitioner 
admits that he was a resident and citizen of Rumania 
on the operative date (Pet. Br. 2), and further admits 
that he is disqualified under the express terms of the Act 
(Pet. Br. 12, 22). Thus it is plain that the Attorney 
General’s determination, denying return of the property 
herein, on grounds of ineligibility, was proper and cor- 
rect. This Court has already sustained a similar deter- 
mination in similar circumstances. Schrager-Singer v. 
Attorney General of the United States, 106 U.S. App. 
D.C. 258, 271 F. 2d 841 (C.A.D.C.). 

Petitioner claims, however, that the statutory terms 
“other than a national” should be interpreted to mean 
other than a corporate national (Pet. Br. 21, 22). In 


2 Pet. Br. refers to petitioner’s brief. 


* The charge that the vesting of enemy property, after the war 
or enemy status ends, violates the Fifth Amendment to the Con- 
stitution has been rejected by the courts many times. See Re- 
spondent’s Answer, pp. 13-14. 


* Executive Order No. 8389, as amended, expressly provides that 
the term national includes any corporation or other organization 
which was organized under the laws of or had its principal place 
of business in Rumania or was controlled by a national of Ru- 
mania, 12 U.S.C. 95a, note. 
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other words, petitioner asks this Court to amend the stat- 
ute at this time, notwithstanding the fact that its ex- 
press terms are admittedly clear (Pet. Br. 22) and this 
Court has already upheld these provisions.’ There is 
neither reason nor authority for such an alteration of 
the statute’s explicit terms.* 

Petitioner’s unusual request is based upon his assertion 
that Section 207(b) is inconsistent with our treaty with 
Rumania. There is no merit io this argument. Section 
207(b) is in no way inconsistent with our treaty with 
Rumania. The treaty relates to property of Rumania or 
its nationals, whereas Section 207(b) in terms make pos- 
sible the return of vested property to “a person other 
than * * * Rumania, or a national thereof.” Section 202 
(a) of the Act prescribes the procedure to be followed in 
the return of property to Rumania or its nationals, as re- 
quired by the Treaty with Rumania. On its face, that sec- 
tion provides that “[i]n accordance with * * * Article 27 
of the treaty of peace with Rumania” the property of Ru- 
manians shall vest as the Attorney General desires and if 
the Attorney General shall determine that it was directly 
owned at the date of vesting by a natural person, he shall 


5 Petitioner seeks to modify 207(b) so that a national of 
Rumania will not be considered a national unless it is a corpora- 
tion or business entity. To state this proposition is to demonstrate 
its unreasonableness. But in any event, such an amendment would 
avail petitioner nothing as the property here is owned by a corpo- 
ration. For petitioner to prevail, he must seek not only an amend- 
ment of 207(b) to limit the word national to corporations but must 
seek an amendment of the word corporation to include only corpo- 
rations which have more than one stockholder. 


* That Congress intended the term “national” in Section 207(b) 
to include all nationals as defined in E.O. 8389, and not to be 
limited to corporations or business entities, is clearly demonstrated 
in the terms and structure of the statute. In the very same stat- 
ute, in Section 202(a), Congress used the term “natural” person to 
differentiate between natural persons and corporations (or other 
business entities). Had it desired to limit the provisions of Sec- 
tion 207(b) to nationals which are business entities, it would have 
known how to do it. It is obivious that Congress intended the 
word national, in Section 207(b), to cover both natural nationals 
and corporate or business nationals. 
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divest it. Petitioner herein sought an administrative re- 
turn of the property under Section 202(a) of the Act and 
was properly denied return because the property was ad- 
mittedly not directly owned by a natural person. Petition- 
er has never disputed, and still does not dispute, that the 
property in question was owned by a Rumanian corpora- 
tion, viz. N. Malaxa Societate Anonima, particularly when 
the said property was vested (Pet. Br. 2). The Attorney 
General’s decision in the 202(a) proceeding was correct,’ 
but, even if it were not, the statute expressly and clearly 
provides that such a determination is “within the sole dis- 
cretion of the [Attorney General] and shall not be subject 
to review by any court”. 22 U.S.C. 1631la(c). 

Under the guise of seeking review under Section 207 
(b), petitioner is, in reality, seeking review of the non- 
reviewable determination of the Attorney General under 
Section 202(a). This is apparent from the fact that peti- 
tioner’s brief is devoted to a discussion of the Treaty, its 
purpose and intent,® and to a discussion of what constitutes 
a “natural” person within the meaning of the Treaty. 


TIt is noteworthy that Sec. 202(a) of the Act (Resp. Answer, 
p. 5-6) provides for the vesting of property “directly or in- 
directly” owned by nationals of Rumania; for divesting purposes, 
however, the section provides that only property “directly” owned 
may qualify. 


8 The legislative history presented in petitioner’s brief makes 
it clear that the express terms of the statute limiting divestment 
to natural persons directly owning the property, plainly and clearly 
provide exactly what Congress intended. See particularly pp. 17, 
19, 20 and 21 of Petitioner’s Brief to the effect that property of 
corporations (which is the status of the property in dispute) was 
not intended to be divested. 

Petitioner appears to take the position that the property in 
question here, though owned by a corporation, does not fall within 
the provisions for non-divestment of property of corporations be- 
cause petitioner allegedly owns all the stock of the corporation. 
Congress did not so provide and indeed it is difficult to see why 
the assets of a corporation with one stockholder should be treated 
differently from the assets of a corporation with two (or more) 
stockholders. 

Petitioner seeks to amend not only Section 207(b) (and E.O. 
8389) in its definition of “national” but also seeks to amend Sec- 
tion 202(a) of the Act in its coverage of “natural” persons “di- 
rectly” owning property. 
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2. The Treasury licenses referred to by petitioner did 
not change, nor purport to change, claimant’s status as a 
national of Rumania on October 9, 1940. As set forth in 
Respondent’s Answer (pp. 17 and 18) , they were, at most, 
prospective in application (after September 18, 1946) and 
applicable to property other than that in suit here. In ad- 
dition, licenses No. NY 807313 A-T and NY 807313-B-T 
were defective, returned to the Treasury unused, and re- 
placed by a new license which did not grant to the claim- 
ant the applied-for status of a generally licensed national. 
In any event, such licenses could not change a later enact- 
ed law (207(b)) which establishes, as a prerequisite to di- 
vesting, a determination of the Attorney General that the 
claimant was not a national on October 9, 1940 (a date on 
which claimant herein admits that he was a national) .° 

Petitioner’s reference to action of the Government with 
respect to property not involved in this suit is wholly ir- 
relevant, whether the property divested be that of the peti- 
tioner or of others wholly unaffiliated with him. Different 
conclusions may well result from different facts or dif- 
ferent records. But even if the facts were (as alleged) 
without material difference, the Government would not be 
bound to continue an error previously made. Nor would 
it be estopped by such prior determination. 


° Petitioner’s admitted status as a national of Rumania on the 
operative date (October 9, 1940) defeats his claim under section 
207(c) as well as under 207(b). The first sentence of section 
207(c) requires the claimant to qualify under section 207(a) (not 
here applicable) or 207(b). Petitioner cannot meet these quali- 
fications, as shown, supra. Furthermore, where (as here) the stock 
of the “national” corporation is wholly owned by a “national”, the 
requirement of the second sentence of section 207(c) (25% or 
larger stock ownership by a non-“national”) is absent. Petitioner 
errs in confusing date of ownership of property with the opera- 
tive date for determining “national” status. 
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CONCLUSION 


For the reasons stated in Respondent’s Answer in Op- 
position to Petition for Judicial Review and for the addi- 
tional reasons herein, the petition for review should be de- 
nied and the determination of the Acting Director of the 
Office of Alien Property should be affirmed. 


JOHN W. Dovuc.as, 
Assistant Attorney General. 


MoRTON HOLLANDER, 
PAULINE B. HELLER, 
Attorneys, 
Department of Justice, 
Washington, D. C. 20530. 


January 1964. 
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QUESTIONS PRESENTED 


1. Whether the Director of the Office of Alien Property 
acted in accordance with law, in finding that petitioner 
was ineligible for a return of vested property under Sec- 
tion 207(b) or 207(c) of the International Claims Set- 
tlement Act: of 1949, as amended, upon the ground that 
petitioner was a national of Rumania within the mean- 
ing of Executive Order 8389, as amended. 


2. Whether the vesting under Vesting Orders SA 166 
and SA 167 was valid, under the provisions of the Act 
and the provisions of Article 27 of the Treaty of Peace 
with Rumania, 


Questions presented. 
Introductory statement 
Argument... 

Conclusion. 
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Cases : 


*Schrager-Singer v. Attorney General of the United 
States, 106 U.S. App. D.C. 258, 271 F. 2d 841 
(GCERED ICS) ee nee 


Statute: 


International Claims Settlement Act of 1949, as amend- 
ed (22 U.S.C. 1621, 69 Stat. 562, 72 Stat. 951): 


*Sec. 202(a), 22 U.S.C. 1631a(a) 
Sec. 202(c), 22 U.S.C. 1681a(c).. wee 4 
*Sec. 207(b), 22 U.S.C. 1631f(b)... ..(1), 2, 3, 4, 5 
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Miscellaneous : 


*Executive Order No. 8389 (note to 12 U.S.C. 95a) (1), 2,3 
Vesting Order SA 166 sal, (1) 
Vesting Order SA 167 


* Cases and authorities chiefly relied upon are marked by aster- 
isks. 


IN THE 


United States Court of Appeals 
For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,698 


NICOLAE MALAXA PETITIONER 
Vv. 


RogpertT F, KENNEDY, ATTORNEY GENERAL OF THE 
UNITED STATES, RESPONDENT 


On Petition For Judicial Review of Order of 
Acting Director, Office of Alien Property 


BRIEF FOR RESPONDENT 


INTRODUCTORY STATEMENT 


Our “Answer for the Respondent in Opposition”, al- 
ready on file in the present proceeding, sets forth our 
statement of the case and the points and authorities we 
rely upon for affirmance of the January 23, 1963 deter- 
mination of the Acting Director of the Office of Alien 
Property. We respectfully request that that Answer be 
deemed incorporated herein as part of this brief. 


1 Twenty-five copies of the Answer were filed with the Court on 
April 25, 1963. 


(1) 


2 
ARGUMENT 


1. The suit herein was brought under Section 207 (b) 
of the International Claims Settlement Act of 1949, as 
amended (22 U.S.C. 1631f(b)), for the return of proper- 
ty vested under the Act (Pet. Br. 1).? The property was 
properly and legally vested (Resp. Answer, pp. 10-14) 
as petitioner appears to admit (Pet. Br. 2).° Section 
207(b) of the Act (Resp. Answer p. 6) authorizes the 
Attorney General to return property whenever he shall 
determine that the claimant is a person other than a 
national of Rumania as defined in Executive Order No. 
8389, as amended (12 U.S.C. 95a, note). A national is 
defined as any person who has been domiciled in, or a 
subject, citizen or resident of Rumania at any time on or 
since October 9, 1940.* (Resp. Answer p. 8). Petitioner 
admits that he was a resident and. citizen of Rumania 
on the operative date (Pet. Br. 2), and further admits 
that he is disqualified under the express terms of the Act 
(Pet. Br. 12, 22). Thus it is plain that the Attorney 
General’s determination, denying return of the property 
herein, on grounds of ineligibility, was proper and cor- 
rect. This Court has already sustained a similar deter- 
mination in similar circumstances. Schrager-Singer v. 
Attorney General of the United States, 106 U.S. App. 
D.C. 258, 271 F. 2d 841 (C.A.D.C.). 

Petitioner claims, however, that the statutory terms 
“other than a national” should be interpreted to mean 
other than a corporate national (Pet. Br. 21, 22). In 


* Pet. Br. refers to petitioner’s brief, 


* The charge that the vesting of enemy property, after the war 
or enemy status ends, violates the Fifth Amendment to the Con- 
stitution has been rejected by the courts many 'times. See Re- 
spondent’s Answer, pp. 13-14. 


* Executive Order No. 8389, as amended, expressly provides that 
the term national includes any corporation or other organization 
which was organized under the laws of or had its principal place 
of business in Rumania or was controlled by a national of Ru- 
mania, 12 U.S.C. 95a, note. 
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other words, petitioner asks this Court to amend the stat- 
ute at this time, notwithstanding the fact that its ex- 
press terms are admittedly clear (Pet. Br. 22) and this 
Court has already upheld these provisions.’ There is 
neither reason nor authority for such an alteration of 
the statute’s explicit terms.° 

Petitioner’s unusual request is based upon his assertion 
that Section 207(b) is inconsistent with our treaty with 
Rumania. There is no merit to this argument. Section 
207(b) is in no way inconsistent with our treaty with 
Rumania. The treaty relates to property of Rumania or 
its nationals, whereas Section 207(b) in terms make pos- 
sible the return of vested property to “a person other 
than * * * Rumania, or a national thereof.” Section 202 
(a) of the Act prescribes the procedure to be followed in 
the return of property to Rumania or its nationals, as re- 
quired by the Treaty with Rumania. On its face, that sec- 
tion provides that “[i]n accordance with * * * Article 27 
of the treaty of peace with Rumania” the property of Ru- 
manians shall vest as the Attorney General desires and if 
the Attorney General shall determine that it was directly 
owned at the date of vesting by a natural person, he shall 


5 Petitioner seeks to modify 207(b) so that a national of 
Rumania will not be considered a national unless it is a corpora- 
tion or business entity. To state this proposition is to demonstrate 
its unreasonableness. But in any event, such an amendment would 
avail petitioner nothing as the property here is owned by a corpo- 
ration. For petitioner to prevail, he must seek not only an amend- 
ment of 207(b) to limit the word national to corporations but must 
seek an amendment of the word corporation to include only corpo~ 
rations which have more than one stockholder. 


* That Congress intended the term “national” in Section 207(b) 
to include cll nationals as defined in E.O. 8389, and not to be 
limited to corporations or business entities, is clearly demonstrated 
in the terms and structure of the statute. In the very same stat- 
ute, in Section 202(a), Congress used the term “natural” person to 
differentiate between natural persons and corporations (or other 
business entities). Had it desired to limit the provisions of Sec- 
tion 207(b) to nationals which are business entities, it would have 
known how to do it. It is obivious that Congress intended the 
word national, in Section 207(b), te cover both natural nationals 
and corporate or business nationals. . 
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divest it. Petitioner herein sought an administrative re- 
turn of the property under Section 202(a) of the Act and 
was properly denied return because the property was ad- 
mittedly not directly owned by a natural person. Petition- 
er has never disputed, and still does not dispute, that the 
property in question was owned by a Rumanian corpora- 
tion, viz. N. Malaxa Societate Anonima, particularly when 
the said property was vested (Pet. Br. 2). The Attorney 
General’s decision in the 202(a) proceeding was correct,’ 
but, even if it were not, the statute expressly and clearly 
provides that such a determination is “within the sole dis- 
cretion of the [Attorney General] and shall not be subject 
to review by any court”. 22 U.S.C. 1631la(c). 

Under the guise of seeking review under Section 207 
(b), petitioner is, in reality, seeking review of the non- 
reviewable determination of the Attorney General under 
Section 202(a). This is apparent from the fact that peti- 
tioner’s brief is devoted to a discussion of the Treaty, its 
purpose and intent,* and to a discussion of what constitutes 


a “natural” person within the meaning of the Treaty. 


TIt is noteworthy that Sec. 202(a) of the Act (Resp. Answer, 
p. 5-6) provides for the vesting of property “directly or in- 
directly” owned by nationals of Rumania; for divesting purposes, 
however, the section provides that only property “directly” owned 
may qualify. 


8 The legislative history presented in petitioner’s brief makes 
it clear that the express terms of the statute limiting divestment 
to natural persons directly owning the property, plainly and clearly 
provide exactly what Congress intended. See particularly pp. 17, 
19, 20 and 21 of Petitioner’s Brief to the effect that property of 
corporations (which is the status of the property in dispute) was 
not intended to be divested. 

Petitioner appears to take the position that the property in 
question here, though owned by a corporation, does not fall within 
the provisions for non-divestment of property of corporations be- 
cause petitioner allegedly owns all the stock of the corporation. 
Congress did not so provide and indeed it is difficult to see why 
the assets of a corporation with one stockholder should be treated 
differently from the assets of a corporation with two (or more) 
stockholders. 

Petitioner seeks to amend not only Section 207(b) (and EB.O. 
8389) in its definition of “national” but also seeks to amend Sec- 
tion 202(a) of the Act in its coverage of “natural” persons “di- 
rectly” owning property. 
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2. The Treasury licenses referred to by petitioner did 
not change, nor purport to change, claimant’s status as a 
national of Rumania on October 9, 1940. As set forth in 
Respondent’s Answer (pp. 17 and 18), they were, at most, 
prospective in application (after September 18, 1946) and 
applicable to property other than that in suit here. In ad- 
dition, licenses No. NY 807313 A-T and NY 807313-B-T 
were defective, returned to the Treasury unused, and re- 
placed by a new license which did not grant to the claim- 
ant the applied-for status of a generally licensed national. 
In any event, such licenses could not change a later enact- 
ed law (207(b)) which establishes, as a prerequisite to di- 
vesting, a determination of the Attorney General that the 
claimant was not a national on October 9, 1940 (a date on 
which claimant herein admits that he was a national) .® 

Petitioner’s reference to action of the Government with 
respect to property not involved: in this suit is wholly ir- 
relevant, whether the property divested be that of the peti- 
tioner or of others wholly unaffiliated with him. Different 
conclusions may well result from different facts or dif- 
ferent records. But even if the facts were (as alleged) 
without material difference, the Government would not be 
bound to continue an error previously made. Nor would 
it be estopped by such prior determination. 


® Petitioner’s admitted status as a national of Rumania on the 
operative date (October 9, 1940) defeats his claim under section 
207(c) as well as under 207(b). The first sentence of section 
207(c) requires the claimant to qualify under section 207(a) (not 
here applicable) or 207(b). Petitioner cannot meet these quali- 
fications, as shown, supra. Furthermore, where (as here) the stock 
of the “national” corporation is wholly owned by a “national”, the 
requirement of the second sentence of section 207(c) (25% or 
larger stock ownership by a non-“national’’) is absent. Petitioner 
errs in confusing date of ownership of property with the opera- 
tive date for determining “national” status. 
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CONCLUSION 


For the reasons stated in Respondent’s Answer in Op- 
position to Petition for Judicial Review and for the addi- 
tional reasons herein, the petition for review should be de- 
nied and the determination of the Acting Director of the 
Office of Alien Property should be affirmed. 


JOHN W. Doua.as, 
Assistant Attorney General. 


MorRTON HOLLANDER, 
PAULINE B. HELLER, 
Attorneys, 
Department of Justice, 
Washington, D. C. 205380. 


January 1964. 


* ou. 8. covernmenr PRINTING OFFICE; 1964 716359 14 


No. Tee 


. IN THE UNITED STATES COURT. OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUMhited States Oourt 


for the District oj 


t of Appeals 


Columbia Circuit 


“NICOLAE MALAXA;- = sescetoml APR'2. 51953 


v. 
Nathan. X62 oe 
ROBERT F.. KENNEDY, » Attorney Gerter 
of the United Svatesi Respondent 


ANSWER IN OPPOSITION TO PETITION FOR’ JUDICIAL REVIEW OF 
ORDER OF ACTING DIRECTOR, OFFICE OF ALIEN PROPERTY 


ANSWER FOR THE RESPONDENT IN OPPOSITION 


‘JOHN. W. DOUGLAS, 
Assistant petOrney General. 


MORTON HOLLANDER, 
PAULINE B. HELLER, 


Attorneys, 
Department of Justice, 
Washington 25, D. C. 


INDEX 


Statement of the case ........e6e0e-. 

Statute and executive order involved ... 

EBBUG cee sctiiccueenieiionicment ee er. 

Summary of answer... .....c0 ccc eeeeee 9 

EOLNCHRTOLLOAUON + oi oo co oc cuueiciin Solel hl a) nue neeTO 
I Vesting of petitioner's property was legal . .10. 

1. Petitioner's property was vested in 
conformity with statutory provisions < . 

2. Vesting of petitioner's property did not 
violate the Fifth amendment to the 
Constitution .........26.eeec 

II Petitioner's status as a Rumanian national | 
precludes return of the property ...... 
Conclusion: eo'e e ° e ° . e e e e . e 


CITATIONS 
Cases: 


Hansen v. Brownell, 234 F. 24 60 (C.A.D.C.)..... 


Horst Von Hennig v. Kennedy, 187 F. Supp. 914, aff'd. 
BY WO, cert. dex. 369 U.S. B50 es 


Kennedy v. Christiani-Onken, 301 F. 24 546, cert. 
den. 371 U.3. ME Ge co oh eh Ne ol. im Jolie. wo) hes oy WING 


- Kennedy v. Rommel, 301 F. 2d 544, cert. dismissed 
a7LU.3. Teta raet jel ee eta ters tog ogo oh gee oho hot PEE 


Miller v. United States, 11 Wall 2068........ 13, -14 


N. V. Handelsbureau La Mola v. Kennedy, 299 F. 2d 
e C7 0 e e e e 


) AC.A.D.C.), cert. den. 3 - 14, 16 


Schrager-Singer v. “Attorney General of the 
ce t:} 8, : eho VeVe oe e© @ «8 - 93°10, ll, 


12 > 
Silesian-American Corp. v. Clark, 332 U.S. 469... ‘ 2 - 


Swiss Ins. Co. v. Miller, 267U.8.42....... 24 
Yon 1 vy. Bromell, 244 F. 24 789, cert. den. 355 


Me ny sicker Dh ipsa Waheed homme gan °°] me Sr! Ove Canoe yn oon omMenter) | et 


(2) 


Statutes: 


International Claims Settlement Act of 1949, as 
aeeaces (22 U.S.C. 1621, 69 Stat. 562, 72 Stat. 
95 oyen| el} © Jet vetlel ie! tie OF OL tod, OS OUOR ORO! 810: ie, 502. 0 0. en Ne cecule 

Sec. 202(a 22 U.S.C. 163la(a). .... 2,4 ;10,13,10,13, 
Sec. 202(c), 22 U.S.C. 1631alc) . 
b 22 U.S.C. 1631f(b) . . . 
¢e e 


Sec. 207 
Sec. 207 22 U.S.C. 1631f(¢ 


2 2 2535445,6,9,13,15 
s+ © 254,5,75 9513515 


Miscellaneous: 
Executive ore No. 8389 (note to 12 U.S.C. 95a). . 2,3,8,9310,16 


ec. . e ° et ° e . e sed e e e e ° 
ee o e e e e ° ° e . 8 


“ce © @ 'e @ @ @ ’ 


9340) .... 
Orders of the Attorney General: 
er No. Bi 3 > 5 
Order No. 175-59,. A 
Order No. 211-60, “ 
Order No. 249-61, F.R . - 
Order No. 271-62, oe 
Vesting Order SA 166. . ° 
Vesting Order SA 167. 


IN THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 
No. 17698 
NICOLAE MALAXA, Petitioner 
v. 


ROBERT F. KENNEDY, Attorney’ General 
of the United Seiten dsrontent 


ANSWER IN OPPOSITION TO PETITION FOR JUDICIAL REVIEW OF 
ORDER OF ACTING DIRECTOR, OFFICE OF ALIEN Tea 


ANSWER FOR THE RESPONDENT IN OPPOSITION 


For the reasons set forth below, respondent, through 
his undersigned counsel, answers and opposes the HORS 
for Judicial Review, 


STATEMENT OF THE CASE 
This Petition for Review, under Section 207(b) 

of the International Claims Settlement Act of 1949, as 
amended, 22 U.S.C. 1621 (hereafter sonietimes referred to 
as "the Act"), seeks review of a determination of the 
Acting Director of the Office of Alien Property, dated Jan- 
uary 23, 1963, dismissing and disallowing a olaiit 
asserted by petitioner for the return of 


property which had been vested under the poe The Acting 
Director of the Office of Alien Property dismissed the claim 
on the ground that ‘the claimant was not eligible under ~ 
Sections 207(b) or 207(c) of the Act to receive a return of 
‘the vested property. | 

The record of the proceedings before the Acting 


Director, a certified transcript of which is filed | 


herewith, shows the following: j 
By vesting orders Nos. SA-166 and SA-167 (Tr.18, 20) al 

issued under Section 202(a) of the Act (22 U.S.C. 1631a), the 
sum of approximately $90 2000. (about $85,000 held by the 

Swiss Bank Corp. New York Agency and about $5,000 held by 
Brown Brothers Harriman & Co. of New York) was vested as 

the property of N. Malaxe, S.A.R., a Rumanien Corporation. 
Nicolae Malaxa, petitioner herein, filed a claim under ; 
Section 207(b) of the Act for the return of the $90,000 as 
his individual property (tr. 1 . 

4s designee, of "satellite" assets owned by tmeis’. Seigaria 
and’ Hungary or nationals thereof which assets were blocked in 
Sccgncense with E.0. No. 8389.as amended. (Note to 12 U.8-C. 


- The President delegated his powers under the Act to the 
Attorney General (E.0. 10644, 20.F.R. 8363). The Attorney 
General delegated these powers to the Director of the Office 
of Alien Property (Order No. 106-55, 20 F-R. 8993 Order No. 
. 175-59, 24 F.R... 2452; Order No.. 211-60, 25 F.R. 9673, Order 
eS 9-61, 26 F.R. 8400; Order No. 271-62, 27 F.R.. 5162, 


2/ Tr. refers to transcript of record filed herewith. 
ones 


Petitioner claimed that he was born in Rumania on 
December 10, 1884, was.a citizen and resident of Rumania 
during the period from October 9, 1940 to June 17, 1946 
(tr. 5 ) and a resident of Switzerland from June 17, “1946 
until September 29, 1946, when he entered the United States 


as a visitor. He claimed that the Rumanian -Governmeiit'j: on 
September 30, 1948, deprived him of his Rumanian citizenship 
and that he then became stateless (Tr. 5 ). | 

By letter dated April 24, 1958 (Tr. 22 ), the Office 


of Alien Property advised the claimant and his attorneys 
that the claim would be recommended for dismissal on the. 
ground of ineligibility under Section 207(b) of the Act, 
because he was a national of ‘Rumania and Section 207(b)} 
of. the het prohibits return to a claimant who is & national 
of Bulgaria, Hungary or Rumania as defined in B.0. 8389" 
of April 10, 1940, as amended. (Note to 12 U.S.C. 95a). 
The term "national" is defined in E.0. 8389 (in Sec. 58; 
12 U.S.C. p. 1901) to include “any person who has been” 
domiciled in, or a subject, citizen or resident of a 
foreign country at any time on or since the effective date 
of the order" (1.e. October 9; 1940). The April 24; 1958 


! 


letter a srvowditie claimant 30 days within which to 

file ‘objections to the dismissal of the claim. This 

‘time was extended, several times, to a final date of = 
January 22, 1960. Claimant, by his attorney, then filed 
objections, claiming that Mr. Malaxa was not a national: 
of Rumania because he had been granted the privileges of 

& generally licensed national under General License No. - 
he, as promulgated by the Treasury Department on August 27, 
1946 (11 F.R. 9340). Claimant asserted that he was” 
eligible for avreturn of the vested property under | 


Section 207(c) as well as under Section 207(b). 


7 For purposes of this ‘letter, it was assumed but ; 


not decided that: the claimant‘was the pre-vesting ower °s 


_of the property, 


In &@ companion administrative proceeding initiated by 
the claimant under Section 202(a) of the Act, which permits 
divesting of property "directly owned at the date of vesti 
by. @ natural person" (22 U.S.C. 163la), the Acting Director 
of Alien Property found that the claimant was ‘ineligible 
for:a divesting of the property here involved. The. statute 
expressly provides that an administrative determination 
‘under section 20&e yetck sasiithipnene,'shall be within the 
Sole discretion of the President a his designee and shall 
not be subject to review by any court" (22 U.S.C. 1631d(¢}). 


_ Without expressly seeking Judicial review of the ° 
determination under Section 202(a) (a review which the ‘statute 
clearly precludes), petitioner nevertheless urges upon. 
this Court a right to the property on the ground that petitioner. 


is a natural person residing within the United. States and 
the direct owner of the vested property. See fn. 6 , infra. 


On January 23, 1963, the Acting Director entered an 
order dismissing petitioner's claim (tr. 54 ie His decision 
was predicated on his finding that (1) the objections filed 
by the claimant raised no issue of fact or law under the 
statute and (2) the claimant was not eligible to receive a 


return of the vested property under Section 207(b) or 207(c) 


of the Act (Tr. 54 ). 
STATUTE AND EXECUTIVE ORDER INVOLVED 
The International Claims Settlement Act of 1949, 
as amended (22 U.S.C. 1621, 69 Stat. 562, 72 Stat. 951)" 


provides in pertinent part: 


# "te * % * 


Sec. 202(a). Property owned by Bulgaria, 
Hungary and Rumania or any national thereof - 
Vesting of property; liquidation; disposition of 
net proceeds. 


(a) In accordance with * * * article 27 of the 
treaty of peace with Rumania, any property which was 
blocked in accordance with Executive Order 8389 of 
April .10, 1940, as amended, and remains blocked on 
August 9, 1955, and which, as of September 15, 1947, 
was owned directly or indirectly by Bulgaria, Hungary, 
and Rumania or by any national thereof as defined in 
such Executive order, shall vest in such officer or 
agency.as the President may from time to time designate 
and shall vest when, as, and upon such terms as the 
President or his designee shall direct. * * * 
Notwithstanding the preceding provisions of this -sub- 
section any such property determined by the President: 
or his designee to be owned directly. by a natural 
person shall not be vested under this subsection 
but shall remain blocked subject to release when, 
as, and upon such terms as the President or his : 
designee may prescribe. If, at any time within one 
year from the date of the vesting of any property under 
this subsection, the President or his designee shall 
determine that 1t was directly owned at the date of 
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vesting by a natural person, then the President or’ 
his designee shall divest such property and restore 

it. to its blocked status prior to vesting, subject to 
release when, as, and upon such terms as the President 
or his designee may prescribe, or if such: property 

has been liquidated, shall divest the net proceeds. 
thereof and carry them in blocked accounts with the 
Treasury, bearing no interest, in the name.of the _ 
owner thereof at the date of vesting subject to 
release when, as, and upon such terms as the President 
or his designee may prescribe. 


* * * * * aa 


(c), The determination under this section that 
any vested property was not directly owned by a 
natural person at the date of vesting shall be within 
. the sole discretion of the President or his designee 
and shall not be subject to review by any court. ~ 


* * * * * 


Section 207 
* * * * * 


Notice of claim; review of denial __ 


(b) Any person who has not instituted 4 suit 
under the provisions of subsection (a). of this "~~ 
section may file a notice of claim under oath for the 
return of any property, or the net proceeds thereof; 
vested in a designee of the President pursuant to 
section 1631(a) of this title and held by such : 
designee. Such notice of claim shall be filed with 
said designee and in such form and containing such 
particulars as said designee shall require. Said 
designee may return any property so claimed, or. the 
net proceeds thereof, whenever he shall determine -- 


(1) that the claimant is a person other than 
Bulgaria, Hungary, or Rumania, or a national thereof 
as defined in Executive Order 8389 of April 10, ‘1940, 
@s amended; and eat aS 

(2) that the claimant was the owner of such 
property immediately prior to its vesting, or is the 
successor in interest of. such owners by inheritance, 
devise, or bequest. 


Any person whose claim is finally denied in whole 

or in part by said designee may obtain review of 
such denial by filing a petition therefor in the 
United States Court of Appeals for the District 

of Columbia Circuit. Such petition for review must 
be filed within sixty days after the date of mailing 
of the. final order of denial by said designee and a 
copy shall forthwith. be transmitted to the said 
designee by the clerk of the court. Within forty- 
five days after receipt of such petition for review, 
or within such further time as the court may grant 
for good cause shown, said designee shall file an 
answer thereto, and shall file with the court the record 
of the proceedings with respect to such claim, ~ 

as provided in section 2112 of Title 28. ‘The court 
may enter judgment affirming the order of the designee; 
or, upon finding: that. such order is not in. 
accordance with law.or that any material findings 
upon which such order is based are unsupported — 

by substantial evidence, may enter judgment —~ 
modifying or setting aside the order in whole or in 
‘part and (1) directing a return of all or part — 

of the property claimed, or (2) remanding the claim 
for further administrative proceedings thereon. If - 
a notice of claim is filed under this subsection, the 
property which is the subject of such claim, or, if 
liquidated, the net proceeds thereof, shall be ~ 
retained in the custody of said designee until any 
final order of said designee or any final judgmerit 
ox decree which shall be entered in favor of the: 
claimant shall be fully satisfied, or until a final 
order of said designee or a final Judgment or 
decree shall be entered against the claimant, or * 
the claim or suit otherwise terminated: ‘ 


Exclusiveness of relief 


(e) The sole relief and remedy of any person 
having any claim to any property vested pursuant. to 
section 163la (a) of this title shall be that provided 
by the terms of subsection (a) or (b) of this section; 
and in the event of the liquidation by sale or other- 
wise of such property, shall be limited to:.and enforced 
against the net proceeds received therefrom and held ‘ 
by the. designee of the President. The claim of any - 
person based on his ownership of shares of stock or 
other proprietary interest in a corporation which was 
the owner of proper at the date of vesting thereof 
under section 163l1(a) of this title shall be allowable 


under subsection (a) or (b) of this section if 25 
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per centum or more of the outstanding capital’ 

stock or other proprietary interest in the 
corporation was owned at such date by nationals 

of countries other than Bulgaria, Hungary, Rumania, 
Germany, or Japan. But no such claim of a national 
of a foreign country shall be satisfied except after 
certification by the Department of State that the 
country of the national accords protection to 
nationals of the United States in similar types of 
cases. : 


* * * * * 


Executive Order 8389, as amended (12 U.S.C. 
95a, note) provides in pertinent part: 


* * * * 


SECTION 3. FOREIGN COUNTRIES AFFECTED; EFFECTIVE 
DATE OF PROHIBITIONS 


The term "foreign country designated in this 
Order" means a foreign country included in the 
following schedule, and the term "effective date of 
this Order" means with respect to any such foreign 
country, or any national thereof, the date specified 
in the following schedule: : 


* * * * * 


(e) October 9, 1940 -- 
Rumania; 


* * * * 


SECTION 5. DEFINITIONS 


* * * * * 


E. The term "national" shall include, 
_ (4) Any person who has been domiciled in, 
or a subject, citizen or resident of a 
foreign country at any time on or since 
the effective date of this Order, 


* * * * * 


See 


ISSUE 
Whether the petitioner, admittedly a national and 
resident of Rumania from December 10, 1884 until June 17, 
1946, was a national of Rumania within the definition in 
Executive Order 8389 and therefore precluded from receiving 
a return of vested property under the provisions of 
Section 207(b) and (c) of the International Claims Settlement 
Act. 22 U.S.C. 1631f(b) and (c). 
SUMMARY OF ANSWER 
Petitioner admittedly was a citizen and resident’ 6f 
Rumania during the years 1940 to 1946. He is therefore a 


"national" of Rumania under the definition in Executive Order 


8389 and ineligible for a return of vested property urider 
Section 207(b) or 207(c) of the Act. Schrager-Singer v. 
Attorney General of the United States, 271 F. 2a 841°(C:A.D.C.). 
His property was legally and properly vested in accordance 
with the terms of the statute and the vesting does not 
violate the Fifth Amendment to the Constitution. 

Petitioner did not lose his status as a "national™ of 
Rumania, within the meaning of that term in Section 207(b) anda 
(c) of the Act, when he entered the United States, became 
stateless in 1948, or received Treasury Licenses in 1946 
and 1947. The issuance of Treasury licenses, unblocking 
certain of claimant's property (not here in issue), did 
not change the terms of the statute nor convert the holder 
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of the licenses into a national of the United States nor 


change his status as a Rumanian “national” between 1940 
and 1946 nor did they purport to effect any of these changes. 
POINTS RELIED ON 
I 


VESTING OF PETITIONER'S PROPERTY WAS LEGAL 


1. Petitioner's Property was vested in conformity 
with statutory provisions. Section 202(a) of the Act 


provides that any property which was blocked in accordance 
with Executive Order 8389 and remains blocked on August 9, 
1955 and, as of September 15, 1947, was owned directly or 
indirectly by any national of Rumania shall vest on such 
terms as the President or his designee shall direct. 
Petitioner doesnot dispute, and indeed claims, that the 
property was blocked in accordance with Executive Order’ 
8389, remained blocked on August 9, 1955, was owned by 
himself and that he was on September 15, 1947, @ national 
of Sumnte.” There can be no doubt that the vesting was 
proper under the first sentence of Section 202(a). Schra rager- 
Singer v. Attorney General of the United States, 271 F. 2d 841 
(C.A.D.C.). 

Section 202(a) further provides that “notwithstanding 
the preceding provisions * * *, any such property determined. 


by the President or his designee to be owned directly by a 


vy Petitioner claims he lost his R zenship 
ecame stateless on September 30, ote (pet. p. 3). 
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natural person shall not be vested * * *" (Emphasis 


added). Since there has never been a determination by 

the President that the property here involved was owned 
directly by a natural person -- in fact, the determination 
by the President has been to the contrarys- it is clear 

that there was nothing in the statute to preclude, prohibit, 
deter, or invalidate the vesting herein. ‘Indeed, this 

court has already held that under such, circumstances, the 
Property shall be vested. Schrager’. Attorney General of 
the United States, supra. Further, the last sentence of 
Section 202(a), in providing a method for divesting vested 
property, if the President (or his designee) determines 

that it was "directly owned on the date of vesting by a 
natural person" recognizes the validity of vesting the 
property of natural persons of Rumanian nationality and . 
provides -- not that the vesting shall be illegal or void -- 
but that, upon the presentation of appropriate proof’ with- 
in a limited period of time, and a determination by’ the 
President that the vested property was "directly owned at the 
date of vesting by a natural sanascee the President shall 


eh See fn. 3 Supra; also Vesting orders SA T 66: and SA 167 
-18,20) e i 


6/ With respect to the property here involved, a determination 
of direct ownership by a natural person has never been made. 
Indeed; the opposite has been determined by the President. 


See fn. 3, 5, Supra. 
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divest the property and restore it to its blocked status. 
Finally, Section 202(c) provides for the finality of the 
administrative determination with respect to direct owner- 
ship by a natural person and expressly provides that there 


shall be no court review. 


Petitioner herein has exhausted the statutory route 


for the recovery of vested property "directly" owed by 
“natural” persons and is precluded from seeking court review, 
even if it were assumed that the administrative determinations 
on "direct" awership was erroneous. See Schrager-Singe er case, 
supra at p. 844. While the petition herein does not, in 

terms, seek review of the administrative determination, under 
Section 202(a),, nevertheless Point 1 of the points relied on 

by petitioner (Pet. p. 10) and numerous averments in the 
portion of the petition entitled “Statement of Facts", -- 

urge upon this Court ean argument based on "direct" omership 

by "natural" persons. We submit that petitioner's alleged 
ownership of 100% of the stock of N. Malaxa Societate 

Anonime a ‘Rumanian Corporation: (Pet. para. 2) and his statements 
with respect to" mistaken non<transfer of funds and special 
deposits (Pet. para. 3 and 4) and the treaty with Rumania 


x Such an assumption would be @ neirely unfounded. ’ t Ts 
+ the Government's position that the administrative determination 
wee wholly correct and Pint 


’ 


eee ee property of natural persons who are Rumanian 
nationals (Pet. para. 5, 6, 8, 9, 10) are irrelevant _ 
to the issue before this Court. 


2. Vesting of petitioner's property did not violate 


the Fifth amendment to the Constitution. ‘The right to seize 
ape einonpenanneoet nen : 


— 


and confiscate the property of-an enemy includes the 


property of an enemy national as well as the property of 
neutrals, friends and United states citizens who are doing 
business within the territory of a Nation at war with the 
United States. See Miller v. United States, 11 Wall’ 268; 
Silesian-American Corp. v. Clark, 332 U.S. 460, 475, 4795 


e' ( oL s On the one hand that he Is en 

the benefits of a treaty made in 1947 with meanecs to 
the property of natural persons who are Rumanian nationals; 
and on the other-hand, claims that he lost his status as a 
Rumanian national in September 1946, by operation of License 

. No. NY 807313 A-? and (Pet. par. 4, and ° 

Point Ion p. 10). If he lost his status as a Rumanian. 
national, he is not one of those persons protected by the 
Treaty, and if he is one of the persons protected bythe: 
treaty and was in 1947 a natural person who is a: Rumanian 
national, then his claim that he lost his status as a 
Rumanian national: by operation of the 1946 Treasury licenses 
must fail and he has no basis whatsoever for claiming toibe 
& non-national of Rumania and qualified to recover property 
under Sec. 207(b) and 207(¢). ae Tene 


/ For purposes of the review herein, on the issue 6f © 
national" status, we have assumed the truth of petitioner's 
allegations with respect to ownership of the property: :- As 

. pointed out by this Court in the Se r-Singer case, Bupras 
the pre-vesting ownership required infatSex207 tb) of the Act 
is different from the "direct" owmership by a “natural ® 
person required under Section 202(a). 5 


4 
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.N.V. Handelsbureau La Mola v. Kennedy, 299 F. 2d 923, 926 
(C.A.D.C.), cert. denz:370 U.S. 940; Von Opel v. Browmell, 

aut FP. 2a 789, cert. den. 355 U.S. 878; Kennedy v. Rommel, 

301 F. 24 544 cert. dism. 371 U.S: 882; Kennedy v. Christian - 
Onken, 301 F. 2d 546, cert. den. 371 U S. 828; Horst Von 
Hennig v. Kennedy, 187 F. Supp. 914, aff'd. 296 F. 24. 

420 cert. den. 369 U.S. 859. As early as 1870 (Milier v. 
United States, supra) and consistently thereafter, the ‘courts 
have ruled that twestingidoe@ig not infringe any constitutional 
rights. There is no doubt that Congress may seize thé 
property of one who was a citizen and resident of a foreign 
country during the period when that country was at war 

with the United States. And, during 1941-1946, petitioner 
herein was, under his ow allegations, a citizen and Seaident 


of a country at war with the United States during thosé‘years. 


Consequently his property, including the property herein 
(assuming ownership by petitioner) was subject to setzare 
during those years without any possible claim of invasion 
of constitutional rights. Surely the United States is not 
‘constitutionally precluded from seizing the same property 
of the same owner at a later date. 


II 
PETITIONER'S STATUS AS A RUMANIAN NATIONAL PRECLUDES 


RETURN OF THE PROPERTY. 
a 


The only question before this Court is whether the 
Acting Director of Alien Property properly denied petitioner's 
claim under Section 207(b) or 207(c) of the Act, for a 
return of vested property. Section 207(b) provides, inso- 
far as is here pertinent, that the Director of Alien 


Property “may return any property so claimed" "whenever 


he shall determine", (1) that the claimant is a pergori” 
other than a national of Rumania as defined in Executive 
Order 8389 and (2) that the claimant was the pre-vesting 
owner. Subsection 207(c) expressly limits recovery to those 
who qualify under subsection {207(a) -Lnot applicable here] 
or subsection 207(b). Since the denial herein was baséd on 
the national status of petitiorwr, and since petitioner © was 
admittedly a national of Rumania after October 9, 1940; “and 
therefore fulfilled the statutory definition of a Rumanian 
national, he is precluded under both 207(b) and 207(é) from 
recovering the property. This is the square holding iii ~ 
Schrager-Singer v. Attorney General of the United 1 states, s supra 
and should dispose of the case herein. 

There is no merit to petitioner's claim that, fox: 
purposes of Section 207(b) and 207(c), he lost his status 
as a Rumanian national by (1) residence in the United Spates 
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since September 1946 or (2) becoming stateless on September 
30, 1948 or (3) by obtaining Treasury licenses unblocking 
certain other property (not involved in this suit or claim). 

1. It is clear that "enemy" or "national" status 
does not terminate when the war ends. Swiss Ins. Co. v. 
Miller, 267 U.S. 42, 45 or when hostilities or enemy 
occupation ceases or when residence within enemy country 
terminates. "See N. V. Handelsbureau La Mola v. Kennedy, supra; 
Hansen v. Browriell, 234 F. 24 60 (C.A.D.C.); Kennedy v. Rommel, 
supra; Kennedy v. ChristianjOnken, supra. There is ‘no require- 
ment that vesting or seizure take place during hostilities 
or enemy occupation or residence in enemy territory or on a 
date when the ower is an "enemy" or a "national". hom 


Even if we accept petitioner's allegations that ‘He 


became stateless, on September 30, 1948, by decree of the 


. Rumanian government, this does not erase his status as 4 
national prior to September 30, 1948. In fact it confirms 

' the fact that until September 30, 1948, petitioner was a 
Rumanian national. ' His status or lack of status as a national 
of Rumania after September 30, 1948, is irrelevant to the 
issues here, as the operative date, under the terms of the 
statute and Executive Order 8389, is October 9, 1910. 
Petitioner doe not question his status as a Rumanian’ national 
on that date and for at least some years thereafter. 
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2. The Treasury licenses referred to .by petitioner 


did not change his status as a national of Rumania. 

(1) Licenses No. N.Y. 807313-A-T and N.Y. 807313-B-? 
dated September 18, 1946, on which petitioner relies, were 
based upon an application requesting the unblocking of certain 
property held by the Chase National Bank and not involved 
in the claim or suit herein. These licenses aid not purport 
to and did not in effect change the "national" status of 
petitioner as it existed on October 9, 1940. At most they 
were prospective in application and related only to periods 
from and after September 18, 1946. In addition, they rélated 
only to the property designated in the application andin the 
licenses and accordingly, all other property (4ncludiing “the 
property underlying the suit herein) was necessarily excluded. 
Petitioner admits that these licenses do not cover the ~ 
property herein (See pet, p. 8 par. 13). Further, petitioner 
returned said licenses to the Federal Reserve Bank, without 
having used them, because they were, as petitioner admits, 
defective (Pet. p. 4 par. 4) .B lew license issued ° 
which ave“prospective only and ae limited to the ptopérty 
therein designated (thus excluding the property subjéct to 
the claim herein). £The new licenses did not. grant (nor * 
purport to grant) to petitioner the status of a generally a 
licensed national. Nor does petitioner claim that th VO2_e> 
such effect. By expressly limiting effect to 
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ES eens 
property other than that involved here, Sent aan re- 
affirmed the blocked status of the property here involved 
and. the status of petitioner as a national of Rumania. 
tig - U : est) : 


de 


CONCLUSION 
For the foregoing reasons, the petition for review 
should be denied and the. determination of the Acting 
Director, Office of Alien Property should be affirmed. 


Réspectfully sutmivved, 


JOHN W. DOUGLAS, 
Assistant Attorney General 


partment of: Justice. 


